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Court of Appeals of the District of Columbia 


No. 


Si’N Iniu:mxitv Co. oi* Xi:\v Voijk, a Corp., DlaintilT in 

E iTor, 


vs. 


Tm: A.mkkk'an ENivi:i,*sri v, WAsmxc rox, I). (Use, 


1 .Municipal Coui't ot‘ the Disti'ict ot* Coliiinhia. 

Xo. .\-4isr). 

Till-: A .MKiMCAX Ex ivia.'si TV, Wash ixci'ox, I). ( to the Est* 
of Xati(»xai. Ei.i'a’IIHcai. Srei'LV Eo.mcaxv, Washington, 
I). E., ElaintilV, 

vs. 

Srx IxDKMxn v Com pax v ok Xkw ^'ol.•K, a (’orporation, 

I )et'(‘n(lant. 


Ex HKD StaIKS of .\ MKlrK’A, 

Disfrief of ('olinnhld, ss: 

1)(* it i*eineinher<*(l, that in tin* Municipal (Nnii't of the 
histiict ot* ('olinnhia. at tin* Eity of W’ashint^ton, in said 
District, at tin* times hereinaftei* unmtioiUMl, tin* follow¬ 
ing*- j)apers w«‘re lih*d and |H-oc(‘(‘dinns had, in tin* ahov(‘-en- 
tith‘d cause. t(> wit : 


•) 


Declaration. 


Fih‘d .lulv IS, 1J)*J7. 

The ])laintiff, Hn* .\m(‘rican Eniv(*rsity of Washington, 
District of ('olnmhia, to the use of X'ational Eh*ctrical Sup¬ 
ply Eoinpany, su(‘s the (h‘fendant, tin* Sun Indemnity Eom- 


1—4()G9a' 
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srx ixi*r:MNiTY co. (»r nkw yowk vs. 


paiiy (»r XfW Volk, a corpora!iini. duly iiicorjjoralcd niul«-r 
the laws ot* tlu‘ State (d* Xcw York, and (hdmn- hasiiicss ii; 
the District of t’oluinhia, for that heret<»fo?(‘, to wit, on the 
7th <lay of Kehruary, the Kleclric t’oust rnclion (’oai- 

pany of Washiiiiiton, Di^tiict of (’oliniihia, <‘iitenMl into a 
wiitti'ii contiact with the Aineiican I’liiversity of Wash- 
inirton, Distiict of (’olnnihia, to furnish all lalMH* and ma¬ 
terial necessary t(> furnish and install a c«nnplete electri<*al 
system for li'^ld and power ])ni*pose> in the I nixnn’sity 
Hall linildinn at the Amei'ican rniveisity, W ashiniiton. Dis¬ 
trict of (’olnmhiiM, on the conditions in tin* said conti'act 
specitied. and for tlie a,uiee<l considei'alion mentioned in 
the sai<l <*<*ntract of Xine 1’honsaiid Xine llnndi-ed Xiiudy- 
eiiiht Dollars (.<!>,!>!•>.nil) : .-md in ordei' to secure the trin* 
and faithfnl j>erfoiniance ot' all and siie^idai' the cove¬ 
nants and conditions ot the sai<l contract and llu* pert»»rm- 
a?M*e of all the nndei-takiims thei*ein stipnlated hy the sai<l 
kdectric ('oust i nction t’oinpany to he pei*foi ined hy it, and 
that it wonld promptly make |>ayment to all persons snp- 
jilvinL*’ labor oi- matei'ial in the prosecution of the work con- 
t(*niplat«*d hy th** said contiact, the said kJectric ('oiistrnc- 
lion (’ompany, a^ principal, and the defendant, Sun 
Indemnity < ’ompan\' of Xew ^’ork, a corporation, as snrtdy, 
did on to wit the 7th «Iay of I’^ehmary. llfjo, make, execnti* 
and deliver to tin* >ai»l .\merican Tiiiversity theii- certain 
bond or writ inn- obligatory wherein they held and lirmly 
bound them>elves nnto the said .\mei-i<-an Tnivei-sity, in 
the jxmal ^nm of k'cnir rh(»nsand Xine llnndr»*d Ximdy- 
nine Dollars (i), the c«»nditions of the said bond cn* 
writinir obli^atoiy beiim' that the sai<l Mlecti’ic (Vonstrnc- 
tion (’ompany shonld 

“\Vi‘l! and trnlv fidlill all the covenants and con- 
ditions of sjdd conti'act (Ini'inir the oriuinal term of 
said contract ordnrinu any e\ten>ion of said contract term 
which may be p anted on the |)art of (’olonel D. .M. Andm*- 
son, without notice to said Snretv, or dnriim' the life of anv 
i 4 :narante(‘ re«inii'(‘d nndei* said contract, and shall ixn'form 
all th(‘ nndertakin '4 thei-ein stipnlated by said Drincijial to 
b(‘ t>ei'formed, and '•ball wt‘ll and truly comply with and 
fnllill the conditions of and perform all the work and fur¬ 
nish all the labor and mat<‘rials riMpiii'cil by any and all 
chanu'es in, or additions to, or omissions fi'om said con- 
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trjict wliicli nijiv luTchy 1)(‘ injulo, aiul sliall piM’fonn all tlio 
iiiulortak’nii^s stipnlalcil l)y said Principal to l)c performed 
in any and all sncli clianut's in, or ailditions thereto, notice 
thereof to the said Snretv lu* h(‘r(‘hv waived, and shall 
pioinptly inak(‘ payment to all pei-soiis snp])lyini;* labor or 
materials in the j)rosecntion of the work coidemj)lated 
hy said contract ”, 

a copy of which said bond is now to the court here' shown. 
And thei'(‘after, and in or(h‘r to carry out and ])erform the 
aforesaid contract, tin* said tih‘clric Constlan*!ion (Vnn- 
pany on to wit various dat(‘s h(‘tw(‘(‘n tin* 11 th day of 
Mar(*h, PI'J."), and th(‘ ‘JiMh day of Ani>nst, l{)‘jr), both dates 
inclnsivi*, pnichased fi-oin the Pse PlaintilT, tin* National 
Kh‘cti‘ical Snpplv Coinpafiy, and tin* said National Klec- 
trical Sn]>])ly Cmnpany sold to tin* said Kh*cli*ical Con¬ 
striction Conijiany to cai'rv out its said conti‘a('i with the 
said Am(*i’ican Cniv<*rsily, tin* said ina1(*rials inclndini*’ 
(‘ondnits, wii’i*, locknuts, floor hox(*s, box (*ov(*rs, hnshin^’s, 
ta])(*, switcln*s, hooks, conin*ctors, h(*lls, lire* alai’in strikinii^ 
stations, dry c(*lls, iii'onnd I'ods, holts, and tin* like; tln*n*- 
attt*r, on oi* about tin* said dat(*s of tin* said pnrchas(*s, said 
Use Plaintiff, tin* National kdi*ctrial Supply (Nnnpany, d(‘- 
liv(*r(*d tin* said inat(*rials to tin* said filectrical (^>nstrnc- 
ticai (\>mpany, foi* iis(* ninh*?* its said contrai't with the 
Am(*rican Cniv(*isity, tin* sann* lH*iim- of tin* valin* of One 
'riionsand S(*V(*n llnndr(*<l hhftv-oin* Dollai’s and Si*ventv 
(N*nts ($l,7.)l.i()), which was tin* ri*asonabh‘ jirici* and 
valin* tln*]’(*of, and tin* price which tin* said Fjh*ctric (\)n- 
strnction Company am-(*(*d to pay tin* Csc* Plaintiff th(*r(‘- 
fo]-, as s(*t foi'th in tin* paiMicnlai’s of l)(*mand attached 
ln*reto and nnnh* a part h(*r(*of; and the said ma- 
4 t(*rials so sold and d(*liv(*i*(*d to tin* said Fl(*cti‘ic 
Construction Company by tin* Pse Plaintiff, as afore¬ 
said, W(‘re ns(*d in tin* ]n*i'formance of tin* afoi’(*said con- 
ti'act b(*tw(*en tin* FJ(*ctiic Construction Company and the 
Amei*ican Pniv(*rsity, and wi*nt into tin* installation of a 
com])l(*t(* <*l(*ctrical svst(*m for lii*ht and pow(*r ])nr])oses 
in tin* Pniv(*rsity Hall Bnildini** at tin* American I'niver- 
sity, Washington, l). C.; and tin* Pse* Plaintiff fni*th(*r al- 
h‘e(*s that no ])art of tin* sum din* it Inis b(*(‘n ])aid liy tlie 
said Fh*cti-ic Construction Company or by anyone for it, 
except as follows: 
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srx lNl)i:.MNITY t*n. OF NKW YoliK YS. 


July ‘2S, l!)2r)-(’r(*<lit l»y win* n*tur:ii‘il. . . . Jr‘-’4 J4 

May 20, 102.") I*ayiuoiit . 

June 2.'), 102.") l*ayinrnt 
Doc. .‘!0, 11>20 Dayincnt 

Total crcilits . 

and that th(*i'«‘torc there I'eniaius justly din* aiul owiiiii to 
tlu* Tse PlainlitT the sum ol* Nine Hundred Ki-hty-one Dol¬ 
lars and Sixty-nine Dents ($0S1.00): that tin* said Use 
DlainlilV has often ileinanded payment of tin* last named 
sum from tin* said fjeetrie ( ou'^tru(*tion ( ompan\ «\nd 
from the defendant, the Sun Indt*mnity (\unpany of New 
York, a eori)oration. hut that they and (*aeh of tln*m have 
iieirh*et«*d and refused to pay the sum so due to tin* Tse 
IMaintiff, as afor(*-aid, or any ])art tln*r(*of, unto it or to 
anyoin* for it, and hy leasnn of such ne,i;h*et and refusal 
the ('onditions of said hninl and writinii* ohliuatory are 
hroki*n ainl an action has aoerin*d unto tin* Vsi* Plaintiff 
und(*r tin* >aid bond, to have and demand from the def(*nd- 
ant herein, tin* <um of Niin* llundr(*d Ki-hty-mn* Dollars 
and Sixty-nine Dent- (JrlNl.titD, ami tln*n*for(* it hrin.Lrs 
this action and (‘laims fr<mi the <l(*fendant for tin* I se 
Plaintiff, tin* Mim of Xine lIundiM'd Kinhty-oin* Dollars and 
Sixty-nine Dent- (;^ltSl.ti!D, with i?iter(*st tln*ri*on fiaun tin* 
2<Mh dav of An-nst, PJ2."), until paid, to; 4 -ether with tin* 
costs of this action. 

P.VXr.M K. IIIXTOX, 

K. C. DAVIS, 

.1JJ/V.S.S-; /),")// Mtntst’ff llnUtJ'mfU 
^IffnrurtlS jnr flit' I sr 

f) 1*1 ('(IS, 

I. 'fhat the premium (Ui said houil was paid eiitii-ely hy 
the FJeetrie Donstruetion Doinpany, tin* Prineii)al Therein, 
and no part of it hy tin* use plaintiff or anyoin* su])])lyin.u: 
labor or mati‘rials duriiiLi' the pnKeeiition ot the work 
referret 1 to. 

II. 'riiat tin* eh*etrieal sy.-t(*m ami tin* rnivt*rsity P>uild- 
inn‘ in whn'h tin* saiin* was instalh*tl as atori'sanl, \\t*ie hoth 
eom])h*t(*d many months aii'o, to wit, hy tin* tirst day ot 
January, 1J2(1, ami that no nn*ehanies li(*n has lK*(*n tiled 
airainst the saitl huihliiiii- hy any laborer or materialman 
i’urnishim*' labor or material as si»eeilied in said bond, and 
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tlijit tin* snid AiiKH’icaii rniv(*rsity lias Ikmmi in nowise in¬ 
jured oi‘ daninili(‘d hy I’eason of tin* failure' of tlie Klectrie 
('oust iMiet ion ('onipany afoicsaid to ])ay the use plaintilT 
t liere'in. 

III. 'riiat this defendant wonld naturally have, and as 

a niatti'r of fact has, no knowh'diie* as to tlu' amount due 

hy lh(‘ I']leetrie Constrnetion ('onijiany afore'said to the 

nse plaintilT, althonuh it has dilii^ently iMnh'avore'd to as- 

(*(‘rtain what the exact amount, if any, is, hnt it denies that 

th(‘ amount as claimed in tin* (h*elaration is dm* the nse 

plaintitT. It says that it (hx's not owe* tin* American Uni- 

\'(*rsitv the sum of mon(*v in said d(*e'laration demandc'd or 
• • 

anv part th(*reof. 

\VAi;rh:K' (\ (M.kimiaxk, 

d. W. LAMd.MK.K, 

(llIdiFdfT I.. HALL, 

Jffornrffs for fhr Pcfcndunf. 

() Fiudinff e/ Fonrf. 

()e1olM*r LM, ld‘J7, .Min. -S, l*ai»<‘ -11. 

('onn* now tin* pai‘ti(*s her«*to and tln*i'(*npon this cause 
heiiiLi- heard and snhmitte'd, tin* (Nmrt linds in favor of the 
plaintitV in tin* sum of Xim* llnndn*d and Ki.^hty-one l>ol- 
lai*s and Sixly-nim* (\*nls (jfllSl.()!0. 

PrfcUfhnif 's /o Unhliff of ('ndt'f. 

(Nmn*s inov the (h*fendant and (*xe»*])ls to tin* tindinu; ot 
tin* ('oni*t in favor of tin* plaintiff foi* Xine Hundred 
Fiiihtv-om* Dollars and Sixtv-niin* ('(*nts ($!)Sl.d!)), and 
ln*ri*l)y !ni\n*s noliet* <d its inleiilioii to apj*ly loi* a \\ i*it ot 
lOri’or ln*i‘<*in. 

WALTF.K* FFFIMIAXF, 

.1. W. LATl.MFK, 

(;iFr>Firr i.. hall, 

AfloniiOfs for the Pcfciolaul. 


,1 Uflqtnrnf. 

Xov(*mlK‘r 1, 1927, .Min. 2H, Da<;e 2Id. 

It a])pearin<r und(*r rule of Fonrt that judgment on the 
finding" in this cause should be entered and it is so ordered. 
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Wlicn'l'Div it is considcnMl llial tlu' |.l:iiiitilT m-ovt-r of llie 
(lelViulant the sum iif Xiiii' llmnli<'(l and Hiirlily-oiu' Dol¬ 
lars aii.l Sixty-niiic Coiits (r?!tsl.(i!i), inlorost from Au- 
■■•iisl Il'-O. and costs, and have execution lliereol. 

7 Filed Nov. 1, i;t:27. .Mnni.-ii>al (’onrt, District of 

(’olnmbia. 

Ill tile .Miinicipal (’oiivt ot the Pistriet ot ( oluniiiia. 

Xo. A 4is:). 

'riii: Amkimcan r.Niviaisn y, Wasliiiii;ton, I). to tlii‘ I se 
of Xationai. Klkctiiicai. SriMM.Y Po.MPANY, of Wasliiiii^- 
toii, l>. P., IMaiiitilT, 

vs. 

ScN iNhF.MNn Y (’n.Mi’ANY of Ne\v ^ ovk, a t orporatioii. 

Defendant. 

Hill nf Excepthms. 

\\c it reineinlieied, lliat at the trial of the aliove entitl(‘d 
case before llouoral»le Mary (f'l'oole, .linl-e of the Mu¬ 
nicipal Donrt of the District of Dolnnihia, the plaintilT to 
maintain th(‘ issues on its (lart JoiinM. read to the (’onrt 
the followiiiLi’ slijinlation rc'citini;- the tacts ot said case: 

In the Municipal (’onrt ot tin* District ot ( olninhi.i. 

Xo. A 4isr). 

'riii: .\.Mi:i:i(’AN rNivi:i:siTY, Washington, D. to the I se 
of Xational I’lLKcTiin’Ar Srn’i.Y (’o.mi-a.ny, Washington, 
D. DlaintilV, 

vs. 

ScN I.Nin.MNUY (’o.Mi’ANY of Xe\v York', a (’orporation, 

Defimdant. 

St i pnhit inn. 

It is stipulated and aiirt‘i‘d hy and hetwi'en the attorneys 
for the re>pectivi‘ ])arties hereto as lollows: 

1. Th:it Kxhihit “A”, attached hereto, is a true and cor¬ 
rect copv of the bond, mentioned and described in the 


AMKKICAN rXlVKIIsn V, WASHINGTON, D. C. 


7 


n(‘<*l;iralioii upon wliicli this action is broin^ht and 

that tile same may lx* i-(‘ceived in (‘vidmice as such. 

‘J. 'That l\xl!ii>it attached hereto, is a true and cor¬ 

rect copy ot* tin* conti’act, nn*nlion(‘d and (lescrih(‘d in tlie 
Ih'clai’ation h(‘iein, and made and ent(‘r(‘(I into on the 7tli 
dav of 1'%‘lnaiarv. Ih'jr), hv and lH‘1w(‘«*n tin* Am(‘rican Uni- 
versity of \Vas!iini:ton, I). U., and hdectric (Nmstruction 
Unm|»any <d’ W’ashinuton, Ih ( and that tin* same may lie 
received in (‘vid(*nc(‘ as such. 

d. 'riiat Ivxhihil “U", attached ln‘i-elo, is a true and cor- 
r(‘ct co]>y of par. 17 of tin* Specifications of the work 
covere<l in pai’t hy the contract, Uxhihit “lU', tn*r(‘to, and 
that the sann* mav he received in (‘videnct* as such. 

4. 'That the use plaintitV tieivin, the Xational Klectrical 
Supply (’ompany of Washington. 1>. (\, sold, fnrnisln*d 
and delivered to the Uh‘ctric (’oust met ion Uonijiany 
1) (d* Washiimton, D. U., the principal nann*d in the 

hend. Mxhihit “A”, heri'to, mat(‘rials as s(‘t ont in 
tin* Declaration hei’cin and in the particulars of d(‘mand 
attached thereto, fin* ns(‘ in tin* work cover(*d hy tin* said 
contract, l*]xhihi< “1U\ h(‘r(*to, tin* said mat(*rials h(‘in,LC of 
tin* reasonahle vahn* of ^l,77)1.7tl. 

d. 'That as >hown hy tin* hoo|\''< and i‘(*co?*ds of tin* said 
ii<e plaintiff in*ither tin* said sum of ^^1,701.70 nor any ])art 
tln*re(»f exc»*pt tin* sum (d‘ir77t).ttl, as slnovn hy tin* I)(*clara- 
tiem ln*rein and tht* Dai'ticnlars of l)(*mand altach(*d tln*re- 
to, has Imm*!! paid, and that tin* unpaid halanci* is tin* sum 
<d' JrDSl.h!); and that Uraidx' W. Whit(* the 4'r(*asnr<*r of 
tin* use plaintiff, if called as a witness hei-ein, would t(‘stify 
that iieither tin* said unpaid halan<'(* of ^rtlSl.(>!) nor any part 
th(*reof has hc(*n ]>aid hy tin* said. I7le(*tric (dmst laiction 
(’ompany <»r hy anyoin* for it to tin* ns(* plaintilT her(*in. 

h. Siihji'ct to the (»hjeetion hy the jdaiiitiff that tin* sann* 
is incomp(*tent and immat(*rial, and cannot aff(*ct its !‘i,i*ht 
t<» i-eco\'ei* under tin* afoi'(*said hond, it is fiirthei* stipnlat(*d 
that the pr(*minm on tin* said hoinl was paid entii'(*ly hy 
tin* lah*cti‘ic (’«nist met i(m ('ompany, tin* principal th(*r(*in, 
and that no part (d* said pi*(*minm was paid hy tin* ns«‘ plain¬ 
tiff her«*in, nor hy any otln*r pei'soii supplying labor oi* ma- 
teriaN to said principal for ns(* nn(h*r its said contract, 
Uxhihil “ lU' h(*r(*to. 

7. Siihjec'l to tin* ohj(*ctioii hy tin* plaintiff that tin* same 
is incompetent and immat(*rial, and cannot affect its ri^’lit 
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1o recover nn<ler tlie nroi'esnid hond, it is tiirthor sti])iil€ded 
that tlu‘ eU‘elrival system and the university hnildinix in 
wliieh it was inslalletl, were eoin]>leled hy tin* tirst day ot 
January, V.tLh;, and that no meehanie's li(‘n has been tiled 
against the said hnildiiiir hy the use ])laintitT or by 
10 any othei- labe.r or materialman rnrnishini^ labor or 
mat(*rial a*! speeilied in tin* said bond. 

S. It is t'nrtln*r stipnlat<*d that the ])rinei|»h‘s of law in- 
\'olv(*d in this ease art* tin* Si'inn* as thost* involv(*d in the 
ease of Ann*i‘iean rnivt*rsity, \\ ashinirton, lb to the 
ns(* of II. Ixoberts Kh*etrie Snp]>ly (Nmipany. Washini*-- 
ton, I). t IMaintiff vs. Sun Indemnity (’onpiany, ot New 
York, a corporation. 1 h*tt*inlant, Xo. 1.>4,•).»(>, and that the 
two eases mav be ln*aitl and determiin*d toir(*tln‘r. 

liVXTM K. IlIXTOX, 

K. (i. D.WIS, 

AUnrm ifs fnr 

W ALTKdJ (M.FJMIAXK, 

J. WILMKK' LA'riMKK, 

(iiLiirjrr l. hall, 

Affornrifs for Ih-f. 


11 


Kx 111 HIT A. 


Copy. 

Kioor (ill turn htf thrsr /n’ost nfs: 

"That W(*, I'Jt'rlnc ('nnsirnrtnm Coniinni// of Washington, 
1). (\, h«*r(‘ina ft(*r ealh*d tin* Hrineipal. and the Snn In- 
(Ir)nnitif ('onifninif of Srir ) orl:, ln*r(*inat ter eallod the 
Snr(*ty, art* ht*ltl ainl tiiTuly btmntl nntt> .\mt*riean 1 nivt‘r- 

sitv t)f Washington. I). (ht*reinafter eallt*<l tin* (tbl’mt't* in 

• * 

tin* sum t>f four flionsoml, ninr hnioln J mhl uhirtif nine 
(.si4,!)!M).00) tittllars; tor tin* paymt*nt wht*rt*of tt) tin* Obliiroe 
the Prinei])al biinls itst*If, its ln*ii's. t*xt*entors administra¬ 
tors, snt‘et*sst)i*s, anti assiiiiis, anti tin* Snrt‘ty bintls itst‘If, 
its sueet*ss<»rs anti assiuns tiiTuIy by tht*st* prt*st*nts. 

Sii>:in*tl st*alt*tl anti tla1t*tl this <th tlay t>f Ft'biaiary, 102.). 
Yin* (‘tnnlititms ttf tin* abttvt* ttblijjfatitm is sneh, that 
wln*rt*as tin* saitl Frinei])al t*ntt*rt*tl into a certain contract, 
tlatt*tl Ft*brnarv 7, 1!>2.'), to th*liver all labtn* anti material 
nt*t*t*s.'>'arv tt) (*t)mplt*tt* t*lt‘ctrie wtii’k Itt*m Xt). 2 ot specilica- 
tions Xt). 108-1 in Fniversitv Hall Buildinir at the American 
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1 niv(‘rsity I’oi* tlii‘ sum namiul in proposal, /////r flnmsanfJ 
nluf' Ifunt/rrd (unJ i/incftf-cif/Jif Hollars. All ot* 

lli(‘ alM»v(‘ woik to he slarlcd as soon as Iniildini;’ operation 
poi'inil 1)(‘ issiKM) and l)i* coinplolt’d as soon as ])ossible 
1 Ino’eariiM’ and williin the limit ol* 100 workini;' davs from 
\vat(‘ of this coni ract. 

Xow, 1 li(*rcfor(‘, if tin* said 10’iiici]»al shall \V(‘ll and trnlv 
fnlfill all tli(> c«»vcnanls and <Mniditions of said contract dnr- 
inir tin* (iriiiinal term of said contract or dnriiiL!: anv exton- 
sion of said conti*act tioan which mav Ik* j*rant(‘d on the 
pai’t (d* (’oloiicl I*. M. Andei’soji, without notice to said 
Sni*<‘ty, Ol’ dnriiiL'’ the lifi* ot‘ any ,enarant(*(‘ I’c'tpiircMl under 
said contract, and shall )»erform all tin' nndm’takinii: therein 
stipnlat(*d hy said Principal to he p(‘rfo]’im‘d, and shall 
W(‘ll and truly comply with and fnllll tin* conditions 
of and pei’form all the work* and furnish all the labor and 
materials reipiii-ed by any and all chanu(‘s in, or additions 

to Ol* omis>ion from said contract which mav her(‘bv be 

• • 

mad(‘, an<l shall pei-form all tin* nnd(*rtakinus sti])nlated 
by said Principal t(» Ik* performed in any and all such 
chani;(*s in, (»r additions th(*reto, noti<‘(* ther(*of to the said 
Sn]’(‘ty b(* h(*reby waived, and shall prom])tly make i^ay- 
nu*nt tc» all p»*rsons snpplyini*’ laboi- or mat(*i’ials in the 
prosecution of tin* work cont(*mplat(‘(l by said conti’act, then 
this obliu;ation to Im* \’oid ; otln*rwls(* to i’<*main in full force 
and virtm*. 


In testinnniy whei’eof, tin* said Principal and Surety 
hav(* signed. seah‘d and deli'.’ered this bond this 7th dav of 
February, Ptl!.'). 

|si:\i..i i:Lr:(’'riM(^ poxs'i'indTiox 

(’t).MPAXV, 

Py Mll/roX MAX'rZ, 

I* rtKcl/xil, 

\Vitnoss: 


SKA I.. 1 


Att(*st: 

(J. II. LFbMIl. 


srx ixDFMxrrv ('ompaxv 

OF XFW 

Py PFO. F. PAIHxFdF 

Attnntrif. 
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KximuT I>. 
C^opy. 


Coiifntrt llritrtru ihr Annnrmt I'nirrrsltff dU'l fhr Klrr- 
trir ('oust rifrfinh ('nniptunf fnr Eh’itr'irnI Stfsirdt in 
ruin'rsifu I hill linihlind, IhitrA FrU. 7, ds ('nrrrni 

hif !>rsldns Frr/,drrJ hif l\ M. Aiuirrsnu, FnnsdUmd Fn- 
(fiid'i‘i\ I itfn.^fht < Iff I ! fuhl nuf, II dslnndhdij iK ( . 

'riioo ;n*tirl»*s of nirnMMiioiit ciitrrrd iiilo this scviMith 
(l;iy of K«‘hni;iry, iiiiiclrcii and 1 \vcnty-liv<‘, Im‘- 

IwImmi Tin* Anirricaii rnivorsily. laTciiial'lor dosi.uiiatiMl as 
tla* (twiior, rop!‘ 0 '»oiitiim' tin* parly ot tla* liist ]»ail, lUal 
Kloctrio (’oii>1i uction Conipany of 'I'la* <’ity <d' Washmv:- 
ton, Stato of I). horoiiiaflor dolyiiati'd as tla* (MMitrac- 
toi\ of tho soo«»iid part. 

Witnossolh, that tla* sai«l paiMio.- do Iiorohy ooxoiiaiit and 
aii'n*o, to and wi’li oaoh othor, as tollows: 

Artiolo 1. In oonf<»rinity with tho advorti.-oinoiit and 
spooilioation> horonnto altaola-d, whioh foiin a part <d‘ this 
oontraot. tho said o(.ntraot(»r >hall furnish and <lolivor all 
labor aial inatorial nooo»ary to fnrni>h aial install a (-oni- 
ploto olootrioal '.vsh-in for li-ht and powor pnr]a>s«‘s in tla* 
I’nivorsily Hall I’.nildin-- at tho Ainorioan Tnivorsity, 
Wa^hiimlon, H tin >Iriol aoonrdaia*o with it»‘in 
Xo. — oi* sj »o('i lioa 1 a ni> Xo. lHS-1 and J, and pl«in> 
Xo. IttS-l, shoots 1. and 7. with naMlilioali<ni< a.s 

(*oV(*i*(*d h\' addonda to tho >pi*oira*alion'^ aial ja*ooinpan\- 
ini; snpplona‘ntaI plan, datod .lannary *Jlh 10-«>: and in ao- 
oordanot* with pro]»osal snhinitt<‘il hy tla* l‘ih*otri(* ( oust mo¬ 
tion (^unpany nndor dat»* of Fi*hrnary o, ll>*jr»; all horoto 
attaola*d and inado a t»arl la*i-oof all for tho snin ot niia* 
thousand hnialrod and niia*ty (*i^ht dollars ( 

Work on tho ahoNa* oontraot to ho startod innnodiatoly and 
ooin])h*tod in ao«’<‘rdanoo with tho dato i;naranto(*d in tla* 
Khvtrio (’oust rnot ion t’»*inpany's proposal. 

.\rtioh* '1. All inatorials fnrni'-la‘d and work ihna* nndor 
this oontraot shall In* sul>.j«*ot to a ri.uid in>p(‘otion hy tla* 
Kniriia'or in ('hariro, or his anthorizi*d r(*pr(‘si*ntativo a])- 
pointod hy tla* ()wia*r, and >uoh mat(*rials or workmanshi]) 
as do not oonforni to tla* trm* iiitont and nioaiiinir of tho 
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])ljnis and spociricatlons wliicli ar(‘ made a ])art oi‘ this coii- 
ti’act will 1 k‘ r(‘je(*l(‘d. 'TIk* decision of tlu‘ I^ini»inoei* in 
(’liarii'e as 1(» i|nalily and <|uanlily shall he final. 

Arliele 'The eoniI’aeloi* shall eoinnnmee the nnder- 

takinir covered hy this eojiliael as s(‘t forth in Item — of 

the attached s|K*eitieations, pai'ayi’aph nnndx'rs 1 to 21 and 

ltt!t to 1211 iiielnsivc and plans nninlxM* lOS-l, sheets 1, (I and 

7 inelnsive, and .shall pi'oseciite tin* work, pei’f(M-in tin* s(‘rv- 

ie(*s, and furnish and d(‘liv(*i’ tin* materials at a rate siif- 

tiehmt, in tin* o))inion of tin* iMiuiiieer in Charui*, to soeuro 

(‘ompletion within the contract tinn*, as set ftH’th in the eon- 

traetoi*’s proposal or as stipnlat(‘d in Article* 1. Shonld 

tin* eontraetoi* fail to make* such pr(nii‘(*ss, tin* Knuinec*!* in 

Cliai'ue* shall have* poW(*r, afte*i- te*n days' notice* in writinjj^ 

te> the* e*e»n1 raeMeo-, te» rinplov >in*h aelelitienial |)lanl eer labor, 

te) pni'e'hase* sne'h mate*i-ial<, anel te) liepiielate* sne*h e)hliiL»'a- 

tie)?is e>f the* e*ont I’ae'te>r, as the* lMiLrine*e*r in ('hari*’e mav 

ele*e*m ne*e‘e*ssarv to put the weerk in a preepe*]* state* of ad- 

vane*e*nn*nt, e»r te» insine* the* pre»p(*r e'ennph'tieni e)f the* nn- 

ele‘rtakin,u' withi?i tin* time* spe*eitied; anel any e*xe*e*ss ee)st 

the*i’e*e)f, e>ve*]- what the* weerk, .s(‘i*vie*e*s, eo* mate*rials we)nlel 

have* e*e)st at the* e*emtrae*t rate* eo’ rate's mav he* e*har<»’e*el 

* 

against any sums elne* e»r tee he'e*enne* elm* te) the e*e)n- 
l.‘{ trae'teo’, e)’- sne*h e‘Xe*e*ss e'eist may he* l*e*e*e)Ve*]‘e‘el fl’e)m 

the* e'eelit l’ae*te»r aiiel his siire't v eo* sin’e*tie*s. Idds ])ro- 
vision, he)We*\’e*i’, shall imt he ennist rne'el tee affe*e*t the* rij»ht e>f 
the* ()wne*r te) take* the* weei’k eeiit e)f the* hanels e)f the* eon- 
trae'teer, as pl’e)viele*el ill Artie*te 1 he're‘e)f, aiiel te) se*e*nre* e*e)m- 
])le*tie)n e)f the* nneh'i'takinii' hy ('e)iit i'ae*1 eer e)the*i‘wise*, in ae- 
e*e)relane*e* with law. 

Artie'le* 4. It* the* e‘e)nt |•ae•te)^• shall ele*lay e)i- fail to e*e)m- 
me*ne*e* with tin* eldixcry e)f the* male*rial e)r the* pe*rform- 
ane*e* e)f the* weerk as spe'e-ifie'd In're'in, e)]- shall, in the* Jnely^- 
me*nt e)f the* Miiuiiie'e'r ill (’liaiLi**, fad te) pre)se*(*nte* faith- 
fnlly anel eliliue'iitly tin* we)rk in ae-eMerelainM* with the* spoo- 
itie'atieeiis ainl re‘onire‘me*iits e)f this e‘e)ntrae*t, the*n, in e*ithe*r 
e*ase*, the* lMiiiine'«*r in (’liaru)* shall ha\’e* pe)we*]‘, with the 
prie)i* sain*tie>n e)f the* Owne'r, te) take* tin* weerk ont eef the 
hanels e)f the* eneiit rae'teer hy Liix iiin’ neetien* in writing: te) that 
e*tTe*e‘t te) the* e*e)nt raede)i* anel his snre*ty e)r snrotie*s; anel 
npe)n the* liivinn' e)f sin'li ne)tie'e* all ])ayme*nts te) the* eontrac- 
toi* nnele*!’ this e*e)ntrae*t .shall e‘e*ase*, anel all me)noy or ro- 
serve*e] pe*re‘e*ntaire* elm* e)r te) he*e‘e)ine* elm* the*re*nneler sliall 
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Ik* r(*l;iin(*(l 1>y llic ( )\yih*i’ niilil iIm* Ininl coinpU'tion and ac- 
(•(•ptaiUM* (*r tin* woi-k linrrin stipnlalnd to lu* doin*; and tin* 
Kni^iinMT in diarun shall lia\n* tin* riirht to |»r(>(*(*<*d forth¬ 
with to s(‘('nrc tin* dolivcry (»!' tin* inatrrial or tin* iM*rt‘onn- 
ancn ot tin* w<»rK'. hv <'ontract or otln*i’\viso, in ancoi'dancn 
with law. (•(mroriniiiu-, as ncaily as praciicahh*. in (*oin- 
ph*tin‘r tin* contract to tin* r«*«piir<*nn*nts and conditions 
])n*scrilH*d tln*n*Mi. Any doparlnn* t'roi!! sin*h r(*«piir(*]n(*nts 
and conditions, however, >hall not reh*ase tin* conti’actor or 
the snrelv or snreti(*s of tin* c<nitra<*tor from th<*ir liahility 
tor the <laniaire< <lne to tin* conti'actor s di*lanlt, hnt tln*\ 
shall not he re-po!i>ihh* for any iin*reas<‘d cost involved in 
snch depai'tnre. \Vhatev(*r sums niay 1m* exp(*nded hy the 
()wner in coini>l'*tifm' the said contract in e\(*»*>> o| tin* 
price ln*rein slijudated to Im* ]»aid the c(mtractor f(n* (*oni- 
ph‘tin^’ tin* sann*. ami aNo all costs ot insp*‘rti<»ii and 'Oiper- 
intendeiice. inchnliim- all necessary t ravelin- i-xpen^ies <*on- 
in*ct<*d ther«*wilh, incnr]‘(*d hv the ()wner, in (‘X<*(*ss ot thosi* 
payahh* hv the ()wner ilnrin- the p(‘i*iod ln‘r(*in allow(*d 
for the coin]»letion of tin* contract hy tin* <*ontractor, shall 
he char-e<l to tin* «'(.ntractor, a?nl tin* Owner shall hav(* the 
ri_—ht to deduct such (*X('e^s <*ost ont ot or 11 oin an^ Tnone\ 
or r(*st*rved perc(*nta-(* retaiin'd. as afo]-esaid, or t(^ re- 
c(»ver the sann*. or any part thereof, fnnn tin* contractor 
ainl his surety or snr(*ties. 

Artich* »"). Finn* sh.all Im* consideri*d ;in (*ss(*ntial t(*atnr<* 
of this (*ontract: and in case of the failnn* on tin* ]>art of 
tin* conti’acto!" to coniplete tins contract within tin* tinn^ 
sp(*citied and a-rer<l upon, the Ow!n*r may he dama-ed 
tln*n*hy, and the amount of said dama-(*s. (*xclnsiv(* of (‘x- 
p(*ns(*s for in>p‘*ction ainl snpei-inti'iidencc*, inclndinii- the 
nec(*ssarv ti‘av(*lin- ex]»en<es, a.s det‘‘T'mined hy the Imi- 
—ineei' in (’har—(*, shall hi* deducted t roin tin* (*ont]'a(*t ])iic(* 
as lipnidated dama-c's. 

.\i-tich* t>. if, at any tinn* dni'in- tin* life of this con- 
ti'act, it he foninl a<lvanta-eons or nec(*ssarv to make any 
chaime or modilication in the jiroject, ainl this chanire or 
nKKlitication should inv<*lve a mat«*rial chanirt* in tin* char- 
a(*t('r or pnantity of labor (*r material t(» he furnished, or 
in any (»ther provision of tin* (*ontract. then snch cham^m 
or nnMliticatit»n mn<t he sn])])lementary ai’r(*(*ment in writ- 
inir hy tin* (*ontractinir t)arti(*s, the a-reement settin- forth 
fnllv the d(‘tails and reasons for snch chan-e, and i*-ivino: 
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(•l(*;n’ly iIk* (jiuintili(*s imd of bolli ninlorial and lal)or, 

or tile otli(‘r ])rovisions thus sul)slilnt(‘d for those 
14 nann‘(l in llu‘ oi-iirinal contract, and l)cfoiv takinsr 
(“fleet inn<t !)(“ a|)])i‘ovcd hy the Owner and sliall in 
no wis(‘ invalidat(‘ tin* tei’ins of this conti’act. ex(*(*])t in so 
tai* as spc(*ilically s(‘t f(»rth hy said sn|M)lein(‘ntary aij^ree- 
inenls. 

Artich‘ 7. Xo claim what(‘ve!’ sliall at any tinu‘ lie made 

upon the ownci’ hy tin' contractin’ for or on account of anv 

• 

extj’a work or mat(*rial performed or fnrnish(‘d, or alle< 2 :ed 
to liaVi* h(“(‘ii ])(*i’loi im“d or fni'nish(‘(l nnd(*r or hv vii’tne of 
this (“onti’act, and not (*xpr(‘ssly hai’; 4 ain(*d foi* and sj)ecifi- 
cally included th(*i’(“in, mih'ss such i‘xtra woi’k or materials 
shall ha\’(“ lM*en expr(*ssly reipdi’ed in wiitinn’ hy the Kn- 
.nitieer in (’hai’u’e, tin* pric(*s and ipiantities th(“i’(“of having; 
heeii first aui’(*ed upon hy tin* (‘(Hit ractinu,’ ])arti(“s, and 
(“leaily cov(‘i’(“d hv Siipplcinental Aui’(‘ement in writinef. 

Ai’tii'h* S. 4 li(‘ contractor sliall hi* i’i*spimsihh‘ for and 
pay all liahilitii*s iiii-iirred fiO’ labor and mati*rial in the 
jM’iisecntii)ii id' tlii* Wi)rk. 

Ai’tich* d. riitil liiial inspcidiiMi ami ai’i*i‘ptan(‘(* of, and 
payment hn*, all id tin* matiwial aial Wiirk lii‘i’(‘in jirovided 
foi-, ?i(» priio* iiispi‘(‘tiim, jiaynii'iit, iir act is ti> hi* cimstriied 
as a waivi'i’ id' tin* riirlit id' tin* l“]m 4 im‘i*r in (4iar.i»’t‘ to re¬ 
ject any ili'li*ct i\’i* wiirk io* mati‘rial io* ti) i*(‘«piir(* tlie ful¬ 
fillment i)f any id' tin* ti*rnis id* tin* conti’act. 

'riii* einit I’ai'fo'- shall lndd and savi‘ tin* ()wii(‘r, Tn- 
ili\ iiliial. ( 'i»r|MH’atiini iO’ t’imipany, ami all iifliccrs, ai'-ents 
i)!* i 1 ili'ctiH’s thei’i'id, liarnili*ss from ami ayainst all and 
i*vei‘y ileinaml, iir ili*niamls, of any natni’i* iH* kiml fi)r, or on 
aci'inint id', the use id* any |)ati*nti‘d invi‘ntiim, article, or 
)»i’oc(*ss iiii'lndeil in tin* materials lii'i’i'hy ayi‘i‘i*il to he fnr- 
nislieil and WiO’k to he dom* nmh*!’ this (“initi’act. 

Ai’lii'li* in, l*aymi*nts shall In* madi* ti> tin* cinitractor as 
pi’(‘':i‘iiheil in Ih-p’aurapli 1 id* this aeri*i*mi*nt ami in Para- 
yi’aph Se\'i‘nti*i*n id* tin* attai’lieil spi“i*ifii*atiims. 

Artii'h* 11. Xi*itlier this i-initraid mu’ any int(‘rost 
thei’i-in shall lx* t i’ansf'i‘i’reil ti) any iitln*!’ ))arty or ])arties 
witlnnit pi’ii)]’ writti‘n ap])ri)val of tin* Owner i)i’ tlu^ Kn- 
yim'i'i’ in (4iai'yi“, ami if smdi ai'tii»n is taken liy th(‘ contrac¬ 
tin’ witimnt such approval tin* ()wm*r may i’(*fns(* to carry 
idd this co!di’act i*ither with tlm transfi‘i’/er or the trails- 
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IVrrv, hnt nil I’iulits of ndioii foi* niiy iM-cnrli of this (‘ontract 
l)V tin* I’ador ar<* rt‘scrv«*(l lla* ( )\v]h*i\ 

Ai’tirU* 12. 4'h»* toiin ‘’ faiulnoor in (Miai’.u’o", whvrovvr 
us(*(I in this contract, shall hi* const iiumI as l\ .M. Anderson, 
('onsnltintj l‘ini!inc(*i’, or hi'« anthoi'iziMl i*<‘|)i*(‘S(‘ntativ(‘, who 
is d(*h‘^at<*(l and (*in|>owcrcd t<> a('t tor the ()\\nei in 
inir out the terms of this contract in acconlancc* with the 
triu* int(*nt and incaninii' ot the ]>lans and s|)ecili(*ations 
which art* made m part thcrc(»t. 

In witm*ss whcrt‘ol the parlit‘S ator<*saitl ha\(* heiminto 
])laced t}M‘ir siunatni’cs tin* date lirst hercinlM‘fon‘ written, 
Article None havinu’ Imtii canceled with onr knowh‘dn(‘ and 
consent, such elimination hclnii’ hcrehy av:ret‘d to. 

Witnesses: 

-as to 

1 sKAL.I Kid*:r'fi:i(• (•( 1 Ns'i' 1 :n "rIdt 'o., 

Ii< tlln/d j! •if III*' Srcnml 


II. rh’DAlIL as t(. 

.MILTOX .MA.X'rZ, Mmmfr i\ 

H* fH'i'Si' III! n ff 1*111 ft/ *>1 fill' St cniiil P(U't. 


IT) 


r. M. AXhKK‘S()X a> to 



TIIK AMKIMCAX rXIVKK’SITV, 
Lmrs (’LAU’K, ('hinitrllttr, 

Itf/ii'i st tthiitf l*(wtj! Ill fill' I' ii'sf l*iwf. 


(Kxeented in 'rriplicate.) 

XoTK.—d'his contract is secured hy I>ond niveii l>y Sun 
Indemnity (’oinpany dated fh‘h. 7, l!t2.), in the sum ot 

IG Kxhiiut (’. 


Paragraph 17 nf fhr " Sin'd/icafituis nf fhr Luhnr ami Ma- 
tiTidl P t'(j HI I'i'il fill' fill' ( 11 ii.'^f I'iii'f 1 11II Ilf ii I iiiri'i'sifif II (if I 
as a airls' Ihn’inifiu'if llnihliiia ami a Ih'sulI'licc llnihl- 
hiff fur fill' ('liaiii'i llnr fm' flu' iin'i ii'an / nircrsif if al 
Wash hi Iff lilt, I>. (\" 

17. Pavnu'uts on the contract will he made as the work 
pro^n-esst‘s. 'kwenty percent ) of the lirst lifty jier 
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<MMif (50^/^ ) of tli(‘ wol k ])(*i‘fnrni(‘(l will Ik* witliliolil until 
tin* w('.]’k is ciit'i’oly coni])!!*!!*!! to tin* satisfaction of the 
Knuincci* in (‘hari*(‘. Such payin(*nts will he made semi¬ 
monthly has(‘(l <m estimates of tin* Hnn'ineer in charge. 
When re(|nir(*(l hy tin* f]ngine(‘i* in charge*, tin* contractor 
shall furnish a standai’d form release of li(*n before pay- 
m(‘nts will he made*. 

17 And in vi(*w of the* foregoing stipnlation the de¬ 

fendant offei‘ed no evidi‘nc(‘. 

This being all of tin* t(‘stimony in tin* case*, tin* d(*f(*ndaiit 
re*jin‘sted tin* Court foi’ a tinding in its favor, which ro- 
pnest the t’oni't d(‘nied, and entei‘(‘d a linding in favor of 
the plaintilT, to which action of tin* Court and at tin* time 
tln‘i’eof, tin* d(‘f(*ndant, thi'oiigli its counsel, dnly tih‘d in 
the (’l(‘ik's ollice of said Ccnirt an (‘Xnc'ption in wi’iting, to- 
getlnn* with a in»te of th(* defendant's int(‘ntion to apply 
for a Wi'it of Ki’i'or. 

And the def(‘ndant hy its attorneys re(|nest(‘d the dndge 
presiding at the trial to sign, s(*al and make* pail of the 
recoi'd this Mill of hk\c(‘]H ions, which is accordingly done, 
now foi* tln*n, this 1st day of Xoveinhei*, A. I). 


1 consent. 

MYXCM C. IITXTOX, 

fnr rUf. 


MAIJV O'TOOLh:, 

Judge. 


Assign incut nf En tn s. 
Fih*d XoV(‘mher 1, 1J)‘J7 


('onies now the d(‘feinlant through its attoian‘vs, and for 

• / 

assignnn'iit of (‘I’rors, says that the court (*rr(‘d : 

1. In I'liling that nndei* tin* teians of tin* hoinl involved 
in this cas(*, and in tin* ahsi'iicc* of an\' loss snstaiin*d hv 
the plaintilT, tln*r(‘ is liability by tin* d(*f(*ndant. 

*J. In (*nt(*ring a tinding for tin* plaintilT. 

WALTFM (\ (d.FIMIAXK, 

J. W. LATLMKK, 

CILMFdrr L. HALL. 

Affnrnci/s for Pefendanf. 


ir, 
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of It (’(‘Old. 

Fiknl X()V(‘nil)i*r 7, 

Tile aj>|>ell;iiit ((l»‘r(‘iHlant), lu‘r(*l>y ]iiak(*s tlu* tollowini; 
tlesiufiiation ot imm-oinI for the ('niii't ot A])peals ])nrsnant 
to the* Writ of 1‘lii’or uraiitod in the ahove-entitled ease: 

1. Deelaration toinittinji’ the Fartienlars of Demand and 
Aflidavit of Merit); 

2. Pleas (oniitline: Allidavit of Detense; also oinittinj^ 
eopy of the Pond and (’ondition whieh are eopied in the 
P>ill of Fx(*epti(»ns) ; 

FindiiiLT of ('ourt : 

4. Dtdendant's hiXeeption to h'indiiii'' »d Fonrt ; 
r>. dinliiimmt ; 

(». l>ill of FiXee]>tions (duplicate lih‘d to he einhodied in 
riH'ord to he traiisini 11(M1 to (’onrt ol App(*als). 

WAl/rFP (\ DLFJMIAXF, 
d. W. l.ATIMFlk 

(;iLP>Firr l. hall, 

Athtnirifs fur Ih f(‘n(J(inf. 

Ik Filed Xov. d, P.I27. .Municipal Foni't, District of 

(’olunihla. 


rxma* Si ATiis ol* Ami:i:i«*\. >s; 

President of the Fnited Slates to tin* Ilonorahle .Mary 
()'4'oole, .Indn«* of the .Municipal t’ourt ol tin* Disti'ict 
of ( ddninhia, < I reel inu*: 

P(*eause in the recoi'd and proctHvlinus, .as also in the 
rendition of the jial^nnait of a )»lea which is in tin* said 
Municipal idnnt. hefon* you, luMween rin* American I ni- 
versitv, W'ashinuton, D. (to the use of tin* Xational Flee- 
trical Su])]>ly (’om|)any, a (’(U*poration, plaintitT, and Sun 
Indemnity Fompany of X(‘W York, a Forjioration, defend¬ 
ant, Xo. A-4.lsr). a manifest error hath ha])pen(*d, to the 
threat damaufe of the said didend.ant, as hy its (‘omplaint ap- 
])ears. Wo luane* willinii* that erroi*, if any hath been, 
should h(‘ duly cori*ected, and full and sjxMaly justice done 
to the parties aforesaid in this hehalf, do command you, 


AMKiJirAN rxivKKsrrv, WASIIINCJTON, d. c. i < 

if iudirmcnt Ik- iluM-ciii !>ivoii, tluil lluMi, umliM- your seal, 
(lislinctlv and openly, you send llie record and proceedings 
aforesaid, with all thinsrs concerninjr the same, to the Unirt 
of Appeals of the District of (V)lnmhia, together with tins 
writ, so that you have the same in the said ( ourt of Ap¬ 
peals, at Washinirtoii, within 20 days from the settling o 
the hill of exceptions, or within such additional time after 
the exiiiration of the 20 days as the court helow or a .pulgc 
tl.ereof for siiflicieiit cause shall allow; that the record and 
proceedimrs aforesaid heiiig iiisiiected, the said ( ouit of 
Appeals mav cause further to he done therein to correct 
that error, what of right and according to the laws and 
customs of the rnite.l States should he done. 

Witness the llonorahle (leorge K. Martin, Chief Justice 
of the said Conn of Apiieals, the lifth day ol Novemiei, 
in the year of our Lord one thousand nine hundred and 

t\v(*iity-seven. 

[Seal Court of Appeals, District of Coliimhia.l 

IIKXHY W. IIODC.KS, 

I'ln-h- of I ho Court of .1/i/«((/.s' 

of thr Dislrirt of Colutuhm. 

Allowed l)V 

(^lAS. II. HOBB, 

Associdtr Justice o/ the 

Ajfpculs (tf ttic Itisfrict (tj ( <Jlouhid. 

21) Municipal Court of the District of (Mliimhia. 

I'NITKl) Statks of Amkhica, 

District o/ Columbia, ss: 

I Blanche XelT, Clerk of the .Municipal Court of the Dis- 
tric’t of Coliimhia, herehy certify the foregoing pages, num- 
hered from 1 to 20, both inclusive, to he a true and cor¬ 
rect transcript of the record, according to direction ot 
eounsel herein filed, copy of whi.'h is made part of this 
transcript in Cause, At T.aw, Xo. A-41H.), 'vherein Ihe 
\nierican I’niversity, to the C.se of Xatioiial Llectrical 
Suppiv Company is the plaintiff, and The Sun Indemnity 
Companv of Xew York, a corporation, is deteiidaiit as the 
same that remain upon the files and of record in said Court. 


2—4GG9a 


srx iN'i>KMXirv (’<>. vs. amki:. rxiv. 


In tvstiinonv I Inn’iMinlo sul>sc]’il)i‘ my naiiu* aiul 

aflix tlic seal of saiil Court, at tlio City of Wasliiiigton, in 
said District, tliis Utli day of Xovcmbcr 1!»27. 

[Seal .Municiiml Court of tlic District of Coluiuliia.] 

IfDANCIlK N’Kl'K. 

Clerk. 

Kn(lnrs(‘(l on oover: District of (‘olmnhia Municipal 
Court. Xo. Sun Indemnity Co. of New ^ 

corj)., ]»laiutiff in error, vs. I In* American Inivcrsit), 
Wasliinirton, D. C.. use, vVic. (^u^•t (»f Appeals, District of 
(V)luml>ia. Kile«l Xov. 14, llt-<. lleni’v \\ . lIodLCe.s, cleik. 
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srx IXDKMXITV (*()MPAXV OF XFW VOK'K, 
;i coriMn’iil ion, PhilnfIff hi 


TIIF AMFIOl’AX rXIVFK’SlTV, WASIIIXGTOX, 
I). (\, To TIIF FSF OF XATIOXAL KLFC- 
TIO(\\L SFFFFV (M)MFAXV, WASIIIXGTOX, 

1). (\, J)('trnf/(iHf hi Prrnr. 


Brief for Plaintiff in Error. 

Statement of case. 

Thi s case conies up to this Court on Writ of Error 
1 roni the Muiiici})al (\)urt. There were not in the 
court helow, and aie not h(‘i*e, any disjiuted (piestions 
of fact, the facts liavini;- heen stipnlated hy tlie jiarties 
(R. d-l-I), so that no testimony was taken. The matter 
was juvsentcd to th(‘ trial court ])urely as a projiosi- 
tion of law. The (luestioii foi- determination is tliis: 


When a bond is given by a contractor in favor of the 
owner of a tract of ground who is sole obligee in 
the bond, against whom an existing right of lien 
has been relinquished and who has been in no 
manner damnified, the bond providing for “pay¬ 
ment to all persons supplying labor or materials 
in the prosecution of the work,” may a sub-con- 
tractor who has not been paid, and who had noth¬ 
ing to do with the taking of the bond, maintain 
as use plaintiff a suit on the bond against the 
surety therein? 


As stij)ulatr(l in the record (1\. ()-14) the Anierieaii 
riiiveisity (the nominal plaint ill’ helow and defend¬ 
ant in error hen*) was the owner of certain pro])erty 
upon which it was en*cting a “University Hall Build¬ 
ing.” Uor till* pnr|)ose of installing the electrical 
work therein it enten‘d into a contract with the Klec- 
tric Uonstruction (’oinpany as j)rincipal contractor 
(which is not a i>arty to this suit), hy virtue* of which 
the Uonstruction (’oinpany agreed to furnish and de¬ 
liver all labor and material necessary to furnish and 
install a complete electrical system for light and power 
purposes in said hnildin Ic 1 tile ti‘,iee.el ee ii i le.iat 
of $lhill)S.UO. Om* of the provisions of the contract 
(H. l.‘l) re(}uired the Klectric Uonstruction Uompany 
“to he responsible for ami pay all liabilities incurred 
for labor and material in the prosecution of the work.” 

(’ontemporaneons with the execution of the contract 
the Electric Uonstruction (Vmiiiany delivered a bond 
to the American University as obligee, with ])laintitT 
in error as surety, in the sum ot $4,1)1)11.00, tor the 
jiayment of which sum “to the Obligee,” the ])rineipal 
and suretv bound themselves. (H. S). In the condi- 
tions underwritten reference is made to the contract 
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mentioned in the preeedinix |)arai;i*ai)h and tlie bond 
is conditioned ui)on the perronnance of the obligations 
tlierein set forth, (nie of which as recited in the bond, 
was to “j)roinptly make payment to all persons sup¬ 
plying labor and materials in the prosecution ot the 
work conti*m})lated by said contract.” 

The premium on the bond was paid entirely by the 
Electric Construction Company, and no part thereof 
by the use plaintiff nor by any other person supplying 
labor or materials to that company for use under its 
contract (R. 7); and there is nothing to indicate that 
any sub-contractor ever knew that such bond had been 
given, or entered into his contract with the Electric 
Construction Company with any idea that it would be 
protected by any bond. 

The Kleciric CVmslrucliou Company pin-chased from 
the use plaintiff certain materials for use in the work 
covered by the coiitiact with the I'liiversity, the bal¬ 
ance due and unpaid on account of which is stipulated 
to be the sum of JrlKSl.tiP (K*. 7). 

The said (‘h‘ctric svstem and tin* riiiversitv build- 

• • 

iiig ill which it was iiistallecl wi‘r(* compl(*te(i by the 
iirst day of January, Ih-b, and all hough the use plain¬ 
tiff and otlu‘i- sub-couti'actors had a right to tile me¬ 
chanics’ liens against tin* building, no such lien was 
ever tiled (K. S). The* (h‘claration in this case was 
tiled July IS, ItfJT, more than eightemi mouths after 
the completion (d’ the work (1\. 1), so that the I niv(*r- 
sity has never biuni injured in th(‘ slightest degi*ee. 
ruder tlu‘ statut(‘ (Sec. 1*JJS of the Disti'ict (’ode) the 
time for tiling mechanics' liens expires three months 
after the completion of the work, and this suit was not 
brought for more than lift(‘en months after the i-ight 
to tile mechanics’ liens ceased to exist. 
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Some of the a))ove-m(‘ntioiu‘(l faets not aj)pearin.ij: 
in the deelarati^ni (1\. 1) were ieeite<l in tlie defend¬ 
ant's pleas (H. 4), and hefori* the trial were stipnlated 
to lu‘ true {h\ (J), thus dispensin^i^ with any testimony 
whatever. 

The ease was tried before the Municipal ('ourt and 
a tindini;: enti*nMl on ()etoher *JU lb-7, “in favor of 
the plaintiff in tin* sum of Nine Hundred Ki,i;hty-one 
Dollars and Sixty-nine (’(uits ($bSl.(;p, int(‘rest from 
AuLTUst iM), IPi’."), and costs.” (K*. b.) d'o this lindinir 
plaintilT in error not«‘d an exception the sanu* day, 
with notice of its intention to apply to this (\)Uit for 
a Writ of Krr«u- (IT b). ()u Xovcunlxu’ 1. jud.u:- 

ment was entcu'ed on this tindini;' (IT b, (i). 

Ther(‘aftt‘r this (’ourt upon tin* apjjlication of the 
j)laintiff in error issiUMl its Writ of Krror (IT Ki, 17) 
and the case is her(‘ hv virtue of that Writ. 


Assignment of errors. 

The following arc* assigned as the erroi-s committed 
hy the court helow (IT lb): 

1. In ruling that undei- the terms of the bond in- 
volv(‘d in this casi*, and in the absence of anv loss 
sustained by tin* plaintilV, thiuv is liability by the de¬ 
fendant. 

2. In entei’ing a finding for the ])laintilf. 

Argument. 

A j)erusal of the pleadings in this case will tlisclose 
that tlie case at bar falls under none of the following 

o 

classes: 

1. Where the bond is statutory and by the express 
provisions of the statute a right of action is given 
to a sub-contractor. 


o 


\\liiT(‘ till- hoii.l niiis lo a slalo or i)oliti(.aI siil)- 
• livision tluToof a;,a'nisl irlurh m, Urn ran he tiled, and 
whore, hoeanso ol' ll.al |■oalal■o, liio Coarls have oon- 
sIruclo(l the staliilr as iiilondin-r lo irivo siioli a remedy. 

;i. Wliere in the hond hii it.s e.r/tress Irnns a salV 
eontraetor is named as an olilijree or the riirlit to sue 
tlioiooii coil t (‘iTci I oil ;i siili-coiitriiclor. 

4. Where the eireninslanees are siieli llial llie eonris 
neeessarily assume that liie hond was -iven for the 
e.\|.ress |Mir|)ose of |)ro|eetiii- lire snh-eoiil raelor. 

With eomiiaraliveiy few exeeplions all of the eases 
whieh have heen deeided in the I niled Stales have 
hillen within one of the four classes nieiilioned ahove. 

'I he iilaintiff in .■rror will no| dis|nite llial in nianv 
eases fallin.e within any one of those classes the snl'i- 
eontraelor is enliiled lo sue. Tli.. Ih.|d of in.|niry. 
Ilierefore, is materially narrowed. 

II eannot he eonleiid.'d that the hond in suit falls 
within the first class ahove eiininerated. 

Il IS e<|nally evident that it does not fall within the 
■second class, heeanse in this ea.se hy virtue of .Section 
lh’;!i of the Code, the n.se |,laintiff had a riolit of lien. 

il |"iii>"-t fnll within the third ela.ss nm.st he 
iipiiareiit from a |)ernsal of the terms of the hond. 
Althonoh it relers to niakiii.n- iiaynieiit to siih-eontrae- 
lors, this provision, as will he hereinafter .shown, was 
not inserted for their henelit hut for the .sole heiielit 
ot the ohli-ree. This feature is aeeeiiliiated hy the very 
liiiii-na.ire of the hond which, iiiilike the piira.seolo:;y 
of most instrnnients of this eliaraeter, add.s, after the 
words in whieh the ohli^ors hind tliem.selves, the rather 
nniisnal plira.se ‘Mo the ()hli;,rr-’ (IT S). The eases 
Krowin,": out of liahility on emitraetors’ honds ih) not 
allow a recovery in favor of a siih-eontraetor unless 
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there is not only a covenant that snh-contractors he 
paid, hilt also an ex])ress jjiovision that the bond shall 
enure to the henetit ot* such sub-contractors. Other¬ 
wise the courts ji^enerally construe covenants ot this 
sort as binding the surety only to protect the ohlujrc 
against loss by leason ot the I’ailure to pay the sub¬ 


contractors. 

It will not do to relVr to tin* tact that the sub¬ 
contractor is nn*rely use ])laintin In*!'!* and that the 
nominal plaintitV is tin* ohligi*e, ht*eause that would he 
inert*ly begging tin* (|uestion. I'ln* use plaintill stands 
in the shoes ot' the inuninal ]>laintirf, and it' the latter 
has sustaiin‘d no loss it cannot recov(*r, and there 
wouhl lu* no right to pass to tin* usi* plaintill. 

It was argin‘d in tin* court below ainl may bi* here, 
that by analogy to the statute* (.'>0 Stat. which 

gives the right to sub-contractors on juiblic buildings 
to sin* on a building construction bond to which tln*y 
are not ])arties, the pai'tii*s may tln*msi*lvi*s agree that 
this light shall bi* conl'i*rr!‘d. d'his is a proposition 
which will not be disputi*d. "Phe dilliculty lies in its 
application to tin* casi* at bar. The vi*ry (piestion in 
issue is whether the jiarties have so agreed. It is 

ci*rtain that tln*v havt* in»t done so in so manv words. 

» • 

On the contrary, by (‘inphasizing in tin* bond that pay¬ 
ment is only to be made “to the 0/>//V/cc“ therein, 
this ])osition would seem to be negatived. The mere 
fact that the ohliftrc for its own henetit reipiired the 
j)rincij)al contractor to jiay its sub-contractors, does 
not give a right of action to the sub-contractors in 
the absence of sonn* injury to the obligee. The au¬ 
thorities hereinafter recited will demonstrate this. 

If there can be anv recoverv here it must be because 
this case falls within the fourth class hereinabove 
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oimmerated, based upon the theory that the circum¬ 
stances are such that the courts necessarily assume 


that the bond was given for tlie i)urpose of i)rotecting 


sul)-contractors. 


PlaintitT in error thinks it plain that 


tliis is not so. 


The American University when making its contract 
with tlie Electric Construction Company, the i)rinci- 
})al in the bond sued u])on, realized that its building 
and the grounds upon which it stood wo\dd be subject 
to mechanics’ liens for the uni)aid amounts due any 
laborer or material man furnishing such lal)or or ma¬ 
terials in the construction of tlie building to be erected 
under the contract to seciu’c the performance of which 
the bond in suit was given. The premium on the bond 
was paid by the (’oustmet ion Company (H. 7). The 
University had no interest in seeing that sub-contrac¬ 
tors were paid (‘.xcept to the extent that it might be 
protected against loss due to the tiling of liens for 
any un])aid bills. On the otlnu* hand the sub-contrac¬ 
tors had no reason to see that they were protected 
by a bond, because they were ami)ly ])rotected under 
the laws of the District of Columbia />// ihvir rUfht 
of lion. The sub-contractors did not exercise their 
right of lien, but depending upon the good faith of 
the principal contractor, the Electric Construction 
Company, they let their time for filing liens go by. 
Xo claim is made that the University ])aid any of the 
sub-contractors or that it sustained any loss of any 


kind, and no such claim could be made (K. 7, 8). It 
is contended by the plaintiff in error that there can 
be no claim under this hond, irliirh was one of indeni- 
niti/, l)ecause the University, which was the sole ob¬ 
ligee in the bond, was never damnified. 

It is undoubtedly true that in some states the courts 


8 


liave const 1*110(1 tlio law so as to allow a romodv to 
tlio siih-contracloi- in cases sonii^wliat similar to this, 
frhrrc riffhf c/ lit-n r.rl.^fs. l>iit the nih* in tlio 

Fodoral (’oiirts as well as in the Slat(‘s cT I’onnsvl- 

• 

vania, X(‘W ^ ork, Aikan>as, \Va>liini;toM and ()hio, 

as will lu‘ lici'i'inattcr )>oinicd onl. i> diri'otlv to tlio 

* • 

oonti'ary, and plainly and niuMjiiix'ocally on ooinnnm 
law ])rinoij)ics denies any linlil. Lnese expres¬ 

sions are found hy text wiite!>, ns in \\) i \ ,1. p. .‘Kil, 
which wonkl seem to indicate that tin* law fi’e(pn‘ntly 
allows siieli a reeo\-er\- hiit a serntiiiv of the d(‘eisions 
(h'lnonstrates tliat tin* ca>es cited in siipjiort of such 
a doetriin* wen* all d(*cidt*d upon peculiar cii'cnm- 
stanc(*s which s(*t them apart and piev(*nt»*d tin* an- 
n(»nnc(*ment of any .general nile. It is npon sonn* of 
tlK*s(* eas(*s that tin* ('onrt in the rt*c<*nt eas(‘ in Marv- 
land (d llai ttoi<l Aceid(*nt vV: Indemnity (’o. v. W. iV: 
d. Knox X(*t I wine ('o., Atl. iNIl, upon whi(*h 
d(‘t(*ndant in (*rror ehi(*lly reli(*s, has(*s its coiK'liisions. 

To illustrate, tin* Mai*yland (\Mirt in tin* east* last 
m(*ntioin*d, amonu’ oth(*rs, r(*li(*s upon tin* Indiana case 
of Ochs V. (’arnahan Oo., 7 (i X. K. 7 SS, p(*titi(m for 
rt‘li(*arinii:. So X. I*.. Kid. Ki’om the opinion of tlio 
Court in tin* ease it is ch*ai* that at tin* tiiiu* tin* suit 
was til(*d on tin* hond tin* plaintiff conld havt* filtnl 
a mechanics’ li<*n. and that hocaiiso of this riLcht of 
lion the ol>lim*(* had l)(*en damniln*il; and that iindt*!* 
tlioso cirenmstaneos, tollowini;* tin* r(*asonin'4* (»f many 
cases, a suit could ht* fih*d directly on tin* hond in 
Older to avoid tin* circuity of action which would 
have ht*en n(*C(*ssa]*y had tin* ri-ht of llt‘n lM*(*n re¬ 
sorted to, to he f(»llow(*d lip hy a suit to »*stahlish 
tlio lion. 

The same is true of the casi* in the State of Wash- 
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ington of Friend v. Ralston, 77 Pac. 794, 35 Wash. 422. 

The lani;ua^e of the Court on the petition for re¬ 
hearing in the ease of Oehs v. Carnalian Co., .sw/pra, 
as the same is re])orted in SO X. F. at ])age 105, is 
])eenliarly signifieant as dilTerentiating the Oehs ease 
from the one at har, and as sliowing that it is pro¬ 
bable that sneb suit eonld not have been maintained 
in Indiana under the eirenmstanees existing here; be- 
eanse the Court tlune stat(‘s that “had appellee relin¬ 
quished a lien held by him the surety might have cause 
for complaint.” In the ease at bai* the use ])laintifT 
has not availed itsidf of tlu‘ right of lien ereat(‘d by 
statute and has to all intents and purposes relin- 
(luished it, due to the expiration of the time limited 
for tiling th(‘ sam(‘. 

In Knight & Jillson Co. vs. Castle, 172 Tnd. 97, 87 
X. F. !)70, also eited by the Maryland Court in su])port 
of its view that suit could be brought by a sub-eon- 
traetor, the (’ourt r(*aeh(‘d its eonelusion that such 
suit would li(‘ larg(‘ly because under th(‘ eirenmstanees 
there existing Vh’n (ouhJ hare been filed, and the 
(V)Ui*t was satisfied that the bond had been given under 
an understanding existing among all the ])arties that 
it should be taken for the very ])uri)ose of ])rotecting 
sub-eontraetors, and the material was suj)plied by 
such snb-eontraetors on the faith of the bond. This 
was the situation also in S. W. Portland Cement Co. 
vs. Williams, 251 Pae. 380. 

The following are typical of other eases frecpiently 
eited as in favor of the doctrine contended for by the 
defendant in error in the ease at bar, but which, as 
will readily be shown, have no application whatever: 

In r. S. Fidelity cV: (luaranty Co. v. Thomas, 156 
S. W. 573, the bond expressly provided that it should 
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rvure fn thr honfit nf suJ)-(o}ifrarfors, a covenant 
tliat it is nttvrly lackinuf eitlici* hy ex]n*ession or in- 
terenc(* in tin* cast* hct’oi’i* this (Vnii't. 

Th(‘ cas(‘ of ()rinoco Supply (’o. v. Shaw Bros. 
Luniht‘ 1 ' (’()., <(> S. f]. ‘JT.’h ItJO X. (\ 4*JS, was one in 
whicli tli(‘ <h*(‘laration sIiowimI that tlie owiuu* of tlie 
pi*op(‘rty Inn/ (irffniUtf hcrit fhminifict/ hjf a nn^cJiduirs* 
Urn tiled aiiaiiist tin* huildinir and which was still nn- 
satisti(‘d. d'lu* (’oiiiM held that it inad(‘ no difference 
wh(‘lh(‘r the sur(*ty company was sn(*d hy the owner of 
thi‘ hnildini:: <>r hy the snh-('ontractors whost* claims 

W(*ri‘ s(‘enred hy the lien; in either (‘veiit tin* snretv 

• 

was ol)lii:at(*d to pay, and payment would i-eli(*ve the 
owin*!' t rom tin* <lama,H(* which had lK*en done him; 
and in ortler to avoid circuity of action tin* (k)nrt ])er- 
mitted the suit to he maintaiin*d. 

t >11 the theoi-y of avoi<lin.ii- circuity of action, and 
hccdnsc fJw nnurr u'ds (u tddUff (Idniinfird , the courts 
in Kansas and (Jeornia ha\'i* allow(*d a ri*c()verv in 
tavor of a snh-cont ractor, wln‘re it appi*ari*d that the 
))laintit1 was drfndllif nihfh'd tn d lieu h'Iich the suit 
irdu filed. 


Alufonitc* Stoin* Mfj^. (’o. v. Fid(*lity vV: Deposit 
(’o., 1(5.‘) Dac. 107(1; 100 Kans. *JS; 

American Snr(*tv (\». of X. V. v. DeAVald, 118 
S. K. 70:i ((Ja.). 


As will he hereinafter shown, this doctrine of 
irivinix a snh-cont ractor a riiiht of action in order to 
avoid circuity, has heen expressly repudiated hy other 


courts. 

AH of the cases cited hy tin* Court of A])]H*als of 
Maryland in tin* case of Hartford Accident cV: in¬ 
demnity (’o. V. AV. J. Knox Xet Twine (\)., supra, 
as authority for its holdinir that a snh-contractor can 
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recover, are cases readily distinj^iishable from the 
one at bar in some of tlie ])articnlars hereinabove re¬ 
ferred to. This Marvland case was one of first im- 
])ression in that State. AVby the Maryland court^ 
sliould liave ado])ted tlie minority view instead of tlie 
majority view in this country is bard to explain. It 
])er]iaps was upon tlie tlu‘ory as sni^ixested by it, that 
knoH'iHfi that thrrr teas no rit/ht to file a mechanics^ 
Urn i)i IUi1t'nnor(\ tin* ])arties expressly intended in 
^ivin.i^ the bond, to make it enure to the benefit of 
the sub-contractors, a situation which, as has been 
shown, is (piite the converse to that existinij: here, 
where the material men bad a rifjitt to a Urn and failrd 
to r.norisr it. 

Be that as it may, tin* opinion of the Court was ac- 
com])anied by a very vi.i;()rous dissent by the Chief 
.Justice and one of bis associates, who cite New York 
and IVnnsvlvania antboi’ities as sbowini^ that the rule 
there is op])os(‘d to that announced by the majority 
for the State of Marvlaiid, and who show that the 
mere fact that tbii'd pai'ties may be indirectly benefited 
by a contract does not entitle such third j)arties to sue 
upon it; and they cite a i)ara^rapb written by the 
learned Professor AVilliston in 15 Harvard Law Re¬ 
view 7()7, 783, as follows: 


“In most cases the fulfillment of this promise 
by the contractor operates to discbar.i»:e a liability 
of the owner of the buildinic, whose building would 
be liable to satisfy the liens i*’iven by the law to 
workmen and materialmen. It cannot, therefore, 
be inferred that the ])romisee re(|uires the promise 
in order to benefit such creditors of the contractor. 
7Jir natural infrrrnrr is that Jtis objrrt is to pro- 
trrt hiinsrif or his huildintj.* AVhen, however, the 


•Italics supplied. 


o\vii(*r of tli(‘ bnildin.Lr is a niuiiicipality, or county, 
or stat(‘, sncli an inference* cannot so readilv ])e 
Jeistifor llie laws i:ive no li(*ns airainst the 
lMiihiinL;s of sneli (»wn(‘i's. In sneli cas(‘s if the 
stipulation can lx* leLiareh'el as the i’(‘snlt of more 
than tin* accidental insertion of a provision com¬ 
mon in hnildini^ co!itI’acts without i'e‘flection as to 
its n«‘cessity, it must lx* supposed that tin* object 
was to henetit ci’editors of the contractor. This 
supjeosilion hecoines a certainty when the L<‘uis- 
latni'e* !n vi(‘W <»f litieation in the coui’ts in n‘.Li'a]*<l 
to tin* matt(*r «*na<'ts that all hnihlinu,' contracts 
uunh* hy towns or counties shall <‘ontain such a 
st ipnlat ion." 

Counse*! f(»r plaintiff in «*i’roi* have* eliliee*ntly (‘xam- 
ine*d the* e*ase‘s without liinliiii^- any whe*re* a suh-e*e)n- 
tracteu' was alle»we‘d to ie*e-ove*i- npeui a Ixenel sucli as 
was irive*!! in this e-ase* irhrrc hr IkhI a riffhf of Urn 
n'hh h hr Jiarl rr!iu(fi(i,<ht f/, n'hrrr hr n ns nnf tnrn- 
ftnnrtl (IS (in ohhfirr in fhr hontl, and n'hrrr fh(‘ (ir- 
(’ninsf(Inrrs n'rrr nnf snrh ns tn inf/irnfr fhnt th(‘ snh- 
('(mirnrf(H' irns inhndrd fn hr /n'(drrfr(/. 

'The* rule* to the* e*tTe'e*t that the* siih-e'emtrae'teer e*au- 
ne>t re*e‘e)ve*r in sue'h a e-ase* as this is ele*linite*lv estah- 
lishe*el hv the* e'enirts in the* States e>f IN*nnsvlvania, 
Xe*w ^’ork^ Arkansas, Washinuteen, anel (Hiie>. 

In the* e*ase* e»f Kii’st .Me*the)elist J'lpisceepal Church v. 
Is(*nlx‘ri:', c/ nl., *J4() Pa. 2’_M. li*J Atl. 141, eh*cieleel duly 
1, 11)14, tlie honel ce)ntaineel a ])rovisieui similar te) the 
one ne»w he*fore* this e-emrt re*e|uirini;- the principal to 
pay the suh-ceuitractors. The (’euirl said: 

“If the* Ixnnl el(x*s not e'eentain an e>hlie:atie)n on 
the part e»f the* eehlindrs te> pay fe)i- materials fur- 
nishe*el in the* e*i*e*e*tion e>f the* hnilelini;', which a 
tnafrrinlmnn ran rnfnnc In an a('ti(ni in his aim 
name aifoinst the sureties* it is immaterial that 


•Italics suitplied. 
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the ai)i)ellee may have luul knowledge of what the 
bond eonlained when he conlracled to turnish 
stone to the contractor. In the absence of any¬ 
thing saiil or done l)y tlie siirelies tlieinselves, 
leading the ai)iK‘llee to believe that the bond which 
they gave was to cover his materials, and that 
thev intended l>y it to pay him, it the contractor 
did* not, the lial»ilily of the aiipellants was a pure 
(piestion of law for the court, and, under a well- 
settled rub*, a verdict should have been directed 
in their favor. 

‘ ‘ The manifest purpose of the bond was protec¬ 
tion to the obligee, the I'irst Methodist Episcopal 
Church of Huntingdon. It and the appellants are 
the sole parties to the obligation assumed by them. 
There is no covenant or promise in it by them to 
any sub-contractor or materialman that they will 
pay him upon default of the contractor, and noth¬ 
ing was ever said or done by them indicating in any 
manner to the appellee that the bond was intended 
for his protection. He was no party to the obliga¬ 
tion, and, under the rule of the common law fol¬ 
lowed by state and federal courts in this country, 
he cannot maintain an action upon it in his own 
name. Yet this is what he did by first bringing 
suit as the legal plaintiff. His subsequent amend¬ 
ment, making himself use plaintiff, without any 
assignment from the obligee, did not change his 
status as plaintiff; but even an assignment from 
the obligee would not have helped him, for it had 
paid nothing which it could have collected from 
the sureties. 

^‘To tlio rule of cr)mmou law lliat uu ouo can 
maiutaiu an action in liis own name u])ou a con¬ 
tract to wliich lie is not a ])arty, there are well- 
settled exce])tions, whicli are enforced whenever 
the fa(*ts of a case' ri'ipiin' it. Howes v. Scott, 224 
Pa. 7, 73 Atl. 1S(), Tliese (‘xcejitions are whore 
one ])e]’son agre(‘s with anotlu'r to pay money to 
a third, or to deliver some valuable thing, and 
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such tliird party is llu* only ono intorostod in the 
payment or delivmy, or wlnne tlie ])romise to pay 
till* debt ot* a third person r(‘sts n})on tlio fact tliat 
money or pioperty is ]>laeed in tlie hands of the 
pivnnisoi* for that purpose, or when* one i)nys out 
the stock of a trad(‘sman and undertakes tf) take 
tin* plae(‘, till tin* contracts, and ])ay the debts of 
tin* V(‘n<lor. S\ve(*n(*y v. Houston, ‘J4‘^ Pa. 542, 
Atl. 547. Hut \vln*n the promise is made to and 
in r(‘rn*f of tin* oin* to whom it is made*, upon a 
eonsid(*ration movini; from him, no ])arti(*ular 
fund or m(*ans of paynn*nt h(*ini; ])laeed in the 
hands of tin* ju'omisor ont of which tin* ])ayment 
is to 1)(* made, the riuht of action is in tin* t)romisee 
alo?n*. Adams v. Kin*hn, IP.) Pa. Tti, 15) Atl. 1S4. 
'Pin* bond upon which the app(*lh*(* has sin*d is one 
to which In* is a strani::er. 'Pin* consi(h*ration for 
it mo\a*d wholly from tin* First M(*thodist Fipis- 
copal (’hni’ch of I hint ini;:don, for whose hen(*tit its 
t(*rms W(*r(* to he p(*rfoiTned. Tln*r(* is no ])romise 
in it to pay the ap)»elh*(* anythimr, and no fund or 
nn*ans of paynn*nt w(*n* ]>lac(*d in tin* hands of the 
app(*llants with which to pay him. Finh*!* tin* rule 
announc(*d in Hlvmiia* v. Boistle, (i ^^atts. 1S2, 
.‘11 Am. l)(‘c. 45S, and follow(*d without d(*viation 
for mon* than thre(*-quart(*rs of a c(*ntnry, down 
throin^h all succ(*(*dinu: casi's, tin* ap]n*ll(*(* has no 
cause of action airainst the a])pellants.” 


Tin* dt*cision in this case was followed in the case 
of Board of Education of City of Bayonne v. Mass. 
Bondiiiir Insurance (k>. 252 Pa. 505, !)7 Atl. (588, 
which is particularly stroni; in favor of the jiosition 
for which the ])laintitT in (*rror is contending: because 
this was a bond .uivt*n in favor of the Board of Educa¬ 
tion of the (’ity, where*, ])robably, there could have 
been no lien tiled. 

The law in New Voik iroes as far as that just cited 
from Pennsvlvania. In the case of Fosmire v. Na- 
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tio?ial Snrofy Co., 22!) X. y. 44 T’7 X F d7o ti. 

■S all ,.vor (ho cuatry C,,,- l.is juristic al.ilitv 

•‘(■I os many aulliundos (,. uplu.l.l |,is position. ’ 

. !M) Jlmi. 74, :];■) V s 45‘^ -if 

hnmsl on appeal, loti X. V. 702, 51 X. K. nm' ’ ' ' 

Iho Olio (lootnno is illn.stratoil hv (ho ease of 
evolanil Jlo.al llootii.u: and Coilin,. (^, (j, 

.... "<>iuo\(i.\ In a ..(raotor. After 

a decision to that otfoct the Cnnrt .said: 

< oniisol tor pl.-iiiitiff have cited iininerons 
■ases outside of Ohio, uhieh, thev insist snp wt 

lie contracts or honds nnd,.r which third persons 
u-re clainiii.:.- are different in form and lanVia e 

(*1()S(*(1 l>\’ l}i(» I'lH'ord Mro tiiiliL' 

li(‘n* In s:n»n ‘ tliose presented 

t. 11 .some It appears (hat the condition in 

I lie hoiid was inserted for (he .sole and express 

- m-ose o proteetiii, all per.soiis who slioid'd d^ 

'Vis III Iniiiish material, and that .such iier.sons 

' I'l llie work and furnished the material relvim^ 

TiliVh <''‘'a‘.s are cited 

•1 1 ,1 r "."i" i'"' "'V" ""inicipalitv under 
. .statnie toi the heiieht or security of persons not 

"liei-e the statute e.\- 
|i (ss .\ oi i\ implication authorizes snch iiersons 
III .sue upon (he I,Olid. The.se cases are not in 
lioint here, and it is nnneces.sary to make farther 
1 (*t(.*1'0I1(‘(* to tll(‘Ill.” 

T( (hen ipioted with approval from (he opinion in 
the case of Rntfalo Cement Co. v. McXanyditon, .saprn.- 

“Til .some of (he states of the Tniion statutes 
have been pas.seil .ijiviiiff a can.se of action in favor 


()i‘ niat(‘rialim‘ii in sncli a case as this. A like ])r()- 

vision iiiav lx* I'oiiiid in ccilain citv charters. I^ut 
• • 

tli(‘sn stalnlcs will he t‘nnn(l to contain provisions 
lookini;' to tin* protection <d‘ tin* sureties in some 
instanci‘s hy a sliort statute of limitations. The 
plaintiff is not aided hy any such ])rovision, either 

in onr citv chartc*!* or hv anv statnti* in onr state. 

• • • 

If the )»laintilf is (*ntith‘d to recovc*!* in this case, 
tin* bond heinii" a S(*ah*d instrnm(*nt, it wonld seem 
to follow that the iMl y^'ars’ statute* of limitations 
apprn‘s. If so, it wonld follow that tin* |)laintiiT, 
or any otln*rs who may have* fnrnisln*d material 
(O’ labor upon tin* s(*wer, conld at any timi* 
dni*inu‘ that peiiod maintain actions an'ainst the 
snr«‘tie*s to r«*eover anvthiim' dm* tln*m from the 
cont I’actoi*. 

If ri‘covi*i‘v can lx* i>ei]nitteel in this case*, tln*n for 
a jM*ri«xl of twe*lve yi'ars, which is onr statute* eef 
limitatienis as to suits em hoiiels (Se*c. e>f (’exle*), 

this sni'e*ty will lx* e*x)M>se‘el to ae'tions e)f this e‘haracte*r, 
whe*n the* pe)lie*y of law as inanife‘ste‘el hy its me*chanics' 
lien laws, is t(» re‘e|nire* sne*h a e-laiin as this tee he* as- 

s(*rte*el hv the* lilinu- e)f a lie*!! within thre*e* months aftei* 

• * 

tin* ce>mple*tiem of tin* hnildinu', to he* followe*el hy a 
suit te» e'ld'oie-e* the lie*n hrenmlit within enie* ye'ai’ fremi 
the* time* the* lie*n is lile*el. (|). (’. (’exle*, Se*c. TJtJl.) 

'fin* law in Arkansas and Washinutem is in acce>rel 
with tin* Xe*w ^'e)rk, 1’e*nnsylvania ami t)hie) eleectrines, 
as above* stateel. 

Hnre*ka Stone* ('o. v. First Christian (’linrcli, S() 
Ark. lMH, nos. W. 1042; 

Ste*tson tV: lN>st Mill (’e). v. Med)e)nalel, ;') Wash. 
4 !m;, :V2 Pac. lOS. 

Federal Courts. 

Tin* Fe*ele‘ral (’e»nrts have* spoken in no uncertain 
lani;uai’'e upem this snhje*ct. The Fnited Slates Cir- 
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cult (onii ol Appciils r<.r tl„. Sixil, rircnif han.led 

down n ,|,.yis,,.n on duly I.',. ali.nil six nionlhs lie- 

oic the decision in ih,. Maiylmid case of Hartford 

Accident and Indcinnity Co. vs. W. Knox Xet & 

J wine Conipany, s„i>r<,. wliicli very dcarlv state,I tlie 

K;.leral .l.a-triiie. Tli,. Co„,, ia d..ci.lin. that case 

(. .itional Snicty ( o. v. l?ro\vn-(!raves Co., 7 Fed. I'd, 
'M ) said : ’ 

‘•The .sole .incstioii pre.sciited is whether the 
ol'liijation.s ot ihe surety on tli,. hnildin-- hoiid 

of thos,. fnmishinu- lai;.r an,l 
Illatiiial tor llic const nicl ion of the hiiildiii"' It 

important to note that the Cl,at,.an Coinpanv 
constr„,-I,.,! th,. l.nihliny in tl„. niai„„.r provhled 
I tlie iilans an,I sp,.cilicatnni.s, an,l at the time 
his .sail wa.s hroiiyht lh,.r,. weiv no lahor or nia- 
t,.|ialin,.|i s li,.ns on it. 'I’l,,. low,.r ,.onrt has,.,I its 
decisio" on i.,,yal In.|,.ninily Co. v. .Vortherii Ohio 

1;,t ‘m’.'"'.-'" - .c!" l-’(i X. K. 

.. - Id,. .,,,s. 111 ,. in,.chniii,.s' lien law of 

1 lie .St.-He was not appliVahl,. in that ,.ase h,.,.aii.se 
ol th,. piihli,. aatnr,. of th,. strm.tiire; ami Ihe 
conn pr,,,.,.,on th,. ih,.ory that Hi,. ,.ilv, know- 
iiiy that ta,.|, ni|.;hl -hav,. ha,I in ,.,>nl,.|iiplalion 
th,. i,r,>l,.cli,iii ot im.chanics ami inat,.rialim.|i who 
c,>n ,| not ohiaia a valnl li,.|i ap,>n this sirn,.|iir(.,’ 
mihliiiy that it was Ih,. ‘,.vi,l,.|il iiil,.|ilion’ of the 
homl to pro|,.,.| tln.iii in fnrni.shin- lahor ami ina- 

v''■ * "•' ’'''‘coin cl (iL, :iS Xeh. 

,.I4. \. \\. ;,;!l, als,) iiicilv,.,! a pnhiic hnihliim. 

Ill n,.||hi.r ol thos,. cas,.s w,.re th,. claiins of the 
lahon.r ,>r nial,.rialnian pro|,.,.|,.,| hy a li(.n law 
or th,. ml,. ,(r inl,.r,.st ,>f ih,. owm.r j,.opar,li/.,.,l hv 
the (.oiilra,.tor’s failiir,. to pay lh,.|n; ami in (.acli 
cas,. 111 ,. stipnlali,,n in th,. homl nmler whi,.h Hi,. 
snr,.|y was h,.|,l caihl hav,. h(.,.|i insert,.,! for no 
olh,.r pnrpos,. than I,, prot,.c| iho.s,. win, fnrnish(.d 

lahor ami material. In this ease Ihe lien ri<dit 
,.xisle,l. 


# 
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“Tlio Br()\vii-(iraves CV)m])aiiy was not a party 
to this hoiid or to the consideration inducing: its 
execution. The covenant was to erect the hnild- 
in.iT ‘free from all liens, except the niort.i*a.u:e liens 
on said leasehold estate,’ and a condition was 
that th(‘ hnildin.u: shonld he erected ‘in the man¬ 
ner provid(‘d in said mortira.i^e deed of trust and 
in said plans and specilications, * * * .jud 

clear of anv aiul all liens and incnmhranct‘s aris- 
intr from tin* claims of architects, mechanics, ma¬ 
terialmen, lahoi-ei’s and otluo's for labor done and 
material furnished In ami about the constlaiction 
<»f said bnildimr,’ etc. d'hese conditions were im- 
posiMl to protect the bondholders, who had a sel¬ 
fish interest in the completicm of th(‘ bnildim*- ac- 
corilinu' to the plans and sp(‘cilications, free of 
liens. Liens W(‘rt‘ ass(‘rtt‘d aii’ainst the buildini**, 
but th(‘V have all betm discharired. The bond- 
hold(‘rs are not complaininn'. Hut, if they were, 
]»laintiff could not maintain this action, unless it 
could be said that tin* bond was (‘X(‘cuted for its 
benefit as W(‘ll as tin* bondholders.’ As said in 
Simson v. Hyown, (IS X. V. Ilbr), and a])))roved in 
(’onstabh* v. Xational St(*amship (’o., 154 V. S. 
51, 14 S. (M. KMI-J, :1S L. Kd. ‘KKl; ‘It is not every 
]>romis(‘ made by one to anotln*r, from the per¬ 
formance of which a b(*in*fit may ensue to a third, 
which i::iv(*s a idirlit of action to such third ])erson, 
In* beini;’ in*itln*r privy to tin* contract, nor to the 
consi(h‘ration. 4’ln* contract must be made for his 
bein*fit as its (d)ject, and he must be the party in¬ 
tended to b(‘ benefited.’ The test is whether it 
was the pui'p<»s(* <d* tin* bond to include in its 
])roti‘ction c(dlatei'al inter(*sts. It is not con- 
ci*ivabl(* to us that it was. IMaintiiT’s reliance on 
the l)ond at tin* time tin* material was furnished 
do(*s not (*nlari;e its obliirations or the ])ur])oses 
for which it was (*X(‘cut(*d. Xor did an inci¬ 
dental inter(*st in tin* full ])erformance of the 
buildin.ir ccmtract chan^ue the situation, for those 
who had the rii^lit to look to the bond for in- 
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(loniiiily aiv to ho loniid in its tornis and intend¬ 
ment, which we think clearly exclude plaintiff as 
a hcneliciary." 

I his was followed some fourteen months later, and 
ahont ei-hl months after the Maryland decision above 
mentioned, by the case of Maryland Casualty Com¬ 
pany V. Johnson, ct n/., lb Ced. lM. in which the 
Court reviewed very carefnlly the various decisions 
dealing’ with this snbject. The opinion is jirobablv the 
best considmed and the most carefnlly pr(‘i)ared of 
an\ to 1 k‘ lonnd in the books, dealini;' with th(‘ rinhl 
()1 a sidecontlactor to r(‘cov(*r ai»ainst tin* snivty on 
a bond such as is involved li(*r(‘. In that case the 
bond contained the dii’(‘ct covenant siniilai- to tin* one 
ill the case at bar, to “pay all i)(*rsons who have con¬ 
tracts dir(*ctly with tin* jiiincipal n.r labor or ma¬ 
terials.” Tin* (\nirt said that “to conclnde that the 
danse providiiii*- for paynn*nt of labor and materials 
was ins<*rt(*d in tin* bond ln*i*(* in (pn*stion for pro¬ 
tection ol thir<l j)ai’ties is to indnli;!* in nnwarrant(*d 
contid(*nce in tin* altruistic motiv(*s of those (*n.na.‘*(*d 
in consirnction work.” It stat(*d that (*ven if llndKmd 
tln*r(* in (piestion c(.nld be “constrn(*d as liavin.i,- been 
made* in b(*liall ot tin* mat(*rialm(*n, tin* rii»ht of i‘e- 
cov(*ry by tln*m ai^ainst tin* snr(*ty is donbtfnl.” The 
(onit d(*cidi*d that in bonds ol this cbaract(*r th(*i'(* 
could be no r(*covery by a laborer or materialman, 

citni- (»th(*r F(*deral cas(*s in substantiation of its 
(»l)inion. 

Conclusion. 

It is respectfully snbmitt(*d that a d(*cision in Mary- 
Innd in a case arisin- in tin* City of Baltimore where 
no mechanics’ lien law exists, should not be persuasive 
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ill the case at bar, when it is considered that tliis 
was a decision nnule about two years a^^o in a case 
ot* first impression, so that it cannot lie said that it 
was at all intmpretive of the coininon law which de- 
scmided to the District ot* (’olninhia from thi‘ State* 
ot* Marvland; a <l(‘eision, flirtlu‘rinon*, which iunored 
a rnlin.v: of tin* rniti*d Slat(*s Direnit ('oiirt of Appeals 
made ah<»nt six months before*; espe*e*ially whe*n a 
F(*eleral C’enirt has, siiie*e* this Marvlanel eh*e*isiem, e*lab- 
orate*ly ]e*vie*we*el the* aiithe)ritie*s, aiiel elistinctly an- 
nounceel the* Fe*ele*ral rule* as be*ini;' e»ppeise*d tee the* ceni- 
tentiems eef the* ele*fe*ndant in e*rre)r. 


Waltki: (\ Fia:i*iiANK, 

,1. Wih.MKK Lai imkk, 

(iiiaiKirr L. Hall, 

Att(tnn iis fitr ridinfifl in Ervitr. 
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Tue American University of Washington, D. C., to 
THE Use of National PIlectrical Supply Com¬ 
pany, Washington, D. C., 

Defendant in Error, 
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Against Motion to Dismiss. 

This is not a case in which a jury trial was waived 
in the court below, and in which the Judge determined 
both the facts and the law. In the Municipal Court 
there is never a jury trial unless either party demands 
it. The ordinary procedure is for the judge to try the 
case upon both the law and the facts (41 Stat. 1311, 
Sec. 5). 
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In the case at ])ar there were no facts to be found. 
All the facts were agreed upon by stipulation (K. G-8). 
The statement on page 21 of tlie brief of the defend¬ 
ant in error that “the finding involved additionally, 
evidence as to the amount due,” is not understood, 
in view of the express stipulation found on page 7 of 
the record that “the unpaid balance is the sum of 
$981.69.” 

In all of the cases cited by the defendant in error 
in support of its contention that this record i)resents 
no question of law which this Court can review, the 
issues submitted to and decided by the Judge were 
combined issues of fact and law. Manifestly the rec¬ 
ord in an appellate court where a finding ])elow had 
been made upon such combined issues would not or¬ 
dinarily show whether the hnding was based upon in¬ 
sufficient evidence to establish the facts necessary for 
a recovery, or upon the Court’s conclusion that, as¬ 
suming all such evidence to have been introduced, the 
law did not warrant a recovery. It is for this reason 
that the Supreme Court of the United States in 
Fleischman Construction Co. et al. vs. U. S., Use of 
Forsberg et ah, 270 U. S. 349, 70 L. Ed. 629, said that 
the party desiring the benefit of a review should re¬ 
quest special findings, first as to the facts, and second 
as to the law. How absurd it would have been to have 


requestetl the trial judge in this case to have made 
a special finding of fact when that labor had been 
spared the Court by the stipulation of the parties 
which determined what all the facts were! It is sig¬ 
nificant that in some of the cases cited by the defend¬ 
ant in error in which the Court lays down the rule 
contended for by it, allusion is made to the fact that 
the general finding of the trial judge had been “un- 
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accompanied by any authorized statement of the 
facts.Cooper v. Oniohiiiidro, 19 Wall. 65; Law vs. 
U. 8. 2()(), U. 8. 494, 69 L. Ed. 401; Bernard v. Handle, 
no Fed. 906,909. 


The practice adopted in this case of excepting to 
the general finding of the Judge of the Municipal 
Court has received the approval of this Honorable 
Court in another case also cited by defendant in error 
on another point, that of George (not “Georgetown’’ 
as erroneously stated in its brief) v. Capital Traction 
Co., 54 App. D. C. 144, in which there was a general 
finding for the defendant at the close of plaintiff’s 
evidence. This Court pointed out that the Judge was 
not necessarily making “a finding of fact, but draw¬ 
ing a conclusion of law from the facts.” The case 
came to this Court by a writ of error based upon an 
exception to the “finding of fact in favor of the de¬ 
fendant.” As will appear from the brief filed by the 
defendant in error in that case, the same point was 
made as is made here that an exception to such gen¬ 
eral finding by the judge would not suffice. 

As in this case there was no issue of fact, the find¬ 
ing of the Judge could only have been “a conclusion 
of law from the facts.” 

Under the terms of the statute (41 8tat. 1312) “any 
party aggrieved by any final judgement” of the Mu¬ 
nicipal Court is empowered, within the discretion of 
this court, to have such judgment reviewed, provided 
an excej)tion is taken (a) to any ruling of the court 
on matter of law, or, (b) to any instruction of the 
court on matter of law. 


Had a jury been demanded in this case there would 
have been nothing for it to do but find a verdict in 
accordance with the instructions of the judge. Had 
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such instructions been given, clearly under the terms 
of the statute an exception could have been noted at 
the instance of the disapj)oiuted party, ])ecause this 
would have been an ** instruction of tlie court on mat¬ 
ter of law/’ Inasmuch as the case was tried by the 
judge without a jury, she being unable to instruct her¬ 
self, the finding was necessarily a "'ruling of the Court 
on matter of law” which constitutes a proper subject 
of exception, within the express language of the stat¬ 
ute quoted above. 

It is stated on page 11 of the brief of the defendant 
in error that “plaintilT in error did not demur to the 
declaration, nor object to the admission in evidence 
of anything considered i)y the Municii)al Court in 
reaching its finding” and that “it neither reipiested 
special findings of fact nor presented any proposition 
of law for the ])urpose of obtaining a ruling thereon.” 
To have recpiested any sj)ecial findings of fact would 
have been ridiculous inasmuch as the facts were all 
agreed upon and there was nothing in that regard 
for the judge to find. The ])laintitT in error could not 
have demurred to the declaration because the (pies- 


tioiis of law sought to be raised were not suggested 
by any facts a])pearing in the declaration, but only in 
the pleas, which were in confession and avoidance. 
There was nothing in the stipulation of facts to which 
the plaintiff in error could have objected, because 
from its standpoint everything in that stipulation was 
material to the issues of law involved. 

The sole and only questions involved were those of 
law. There was nothing left for the Judge to do but 
to apply the laiv to the admitted facts. 

The Court \nll not lose sight of the fact that the 
first exception noted by the plaintiff in error was not 
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a general one to a finding for the plaintiff, but was 
specific and in the following language (R. 15): 

‘‘In ruling that under the terms of the bond 
involved in this case, and in the absence of any 
loss sustained by the plaintiff, there is liability 
bv the defendant.” 

It is, therefore, respectfully submitted that the mo¬ 
tion to dismiss should not be granted. 

Upon the Merits. 

In view of the fact that all the cases cited by the 
defendant in error upon the merits of the case (with 
one exception), so far as they have any bearing at all 
upon the questions before this court for determina¬ 
tion, fall within one or more of the four classes which 
in its brief in chief plaintiff in error has shown are 
not pertinent to the inquiry here, it is not necessary 
to further refer to them. It must be assumed that 
these are the cases most favorable to it which the de¬ 
fendant in error has been able to find. 

The excei)ted case above referred to is that of For- 
burger Stone Co. v. Lion Bonding & Surety Co., 103 
Neb. 202, 170 N. W. 897, 171 N. W. 288. The decision 
in this case seems to support the contention of the de¬ 
fendant in error. A perusal of the opinion, however, 
will disclose that the facts are not very fully stated. 
The majority admits in its opinion that the law had 
been settled to the contrary elsewhere, and three of 
the seven judges dissented, demonstrating in the dis¬ 
senting opinions that the decision of the majority was 
out of accord wdth the current of authority and with 
the basic principles of law. 
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The Right of Lien. 

The defendant in error contends that plaintiff in 
error should not he permitted to question the former’s 
right to recover on the bond in this case because it 
is claimed the owner could have protected itself “by 
withholding pajTuent to the contractor until the lien 
claim had been satisfied.” Does it not eciually occur 
to the court that the defendant in error could have 
protected itself by filing its notice of lien before the 
owner had completed its payments to the principal 
contractor? 

It is further contended by the defendant in error 
that under the Code (See. 1240) a lien can be asserted 
in favor of sub-contractors only to the extent of the 
amount due the original contractor by the owner. This 
is not a correct statement of the law. 

A notice of lien can be filed whether anything is 
due to the principal contractor or not, and the filing 
of such notice will constitute a cloud upon the title 
of the owner of the property for one year and for 
a further indefinite y>eriod of time until a suit in 
equity to enforce the lien has been detennined (Sec¬ 
tion 1239). It is true that when the decree is rendered 
the lien can be enforced only to the extent of the 
amount due the original contractor; but meanwhile 
the notice of lien has operated to impede a transfer 
of the property just as any other cloud on the title 
would do; and this condition of things may exist for 
several years and until final disposition of the equity 
suit to enforce the lien. It is because of this possi¬ 
bility of injury to the owner of the property mean¬ 
while that bonds are habitually taken to require pay¬ 
ment by the principal contractor to his sub-contrac¬ 
tors of the amounts due them. 
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That this thought was uppermost in the mind of 
the obligee in this bond is evidenced by paragraph 17 
of the specifications (R. 15) which required the con¬ 
tractor to furnish releases of liens before payments 
were made to him. But as it is never possible for the 
owner of a building to know that the persons execut¬ 
ing such releases include all sub-contractors, the bond 
is conditioned for such payments, not for the protec¬ 
tion of the sub-contractors, in whom the owner is not 
interested, but for his own protection. 

It is respectfully submitted that there is nothing 
in the brief of the defendant in error which justifies 
the aflSrmance of the judgment below. 

Walter C. Clephane, 

J. WiLMER Latimer, 
Gilbert L. Hall, 
Attorneys for Plaintiff in Error, 
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IMaintilT in Krror, 


'I'hk A.mkkican TNivKh'sn Y, Washington, I). to tlio use 
of II. (’. Hoherts KUrtrie Supply foiupany, Washington, 

0. C. 


1 Municipal ('onrt of tin* District of (’oluinhiji. 

Xo. ir)4,r):u;. 

TiiK Amkihcan rNivi:i:si rv, Washington, D. (\, to the use 
of II. (\ I\ol)crts filcctric Sni)ply Doin))any, Washini*ton, 
D. (’., IMaintilT, 


Sun Ini»kmnitv ('omi anvok Xkw VoKK,a (\)rporation. 

Defendant. 

L’nitki) Statks ok Amkihca, 

I)}strut of ('ohintJfia, ss: 

D>(‘ it nuntunhered that in tln‘ .Muni(*ipal Court of the 
District of Coluinhia, at tin* City of Washington, in said 
District, at tin* tinu‘s h(*r(‘inafter nu‘ntioned, the followin,i>f 
papers W(*r(‘ tiled and proc(‘(‘dini'’ had, in the ahov(‘-en- 
tithMl caust*, to wit: 

2 Dcrtaratuuf. 

Filed duly IS, 1027. 

MMn* ])laintifr, MMn* Amei’ican rniv(‘rsity of Wasliington, 
District of Coluinl)ia, to the use* of II. C. Roh(*rts Fileetric 
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Su})|)ly Coinpiuiy, siu‘s tin* (Ictcn lant, tlu‘ Sun IiiiUuiinity 

(’onipany ot* X<‘w York, a corporation, duly incorporated 

under tIn* laws ot* tlie State ot* New \ oi*k, and doini; Inisiness 

in the histrict of (’olninhia, for that ln‘retofor(*, to wit, on 

the 7th day of Fehrnary, It^'Jo, tin* lOlectric (’onstrnction 

(’oinpany of Wasliinirton, District of (’olninhia, t*nt(‘n*d^ 

into .'I written contract with tin* Ann*iican I nivei’sity ot 

Washini^ton, Disti’ict (►! (’olninhia. to tnrnish all labor and 

material ncc(*ssary to furnish and install a coin])h*t(* elec- 

ti'ical svsicin foi* liiiht and pow(*r pnr])os(*s in tin* I niversiiy 

Hall linildin^- at tin* Ann*rican Tniversity, Washinirton, 

District (tf ( ohnnhia, on I’lic condili«»iis in tin* said contract 

spcciticd, ami for tin* anr<*«*d considci'ation nn*ntioned in tin* 

said conli*act of Niin* rimnsand Nine llnndred Ninety-t*ii'ht 

Dollars (MI) : niid in oi'(h*j* to secure tin* trin* and 

faithful perfoianaiUM* of all and sinii’iilar the coV(*nants and 

coinlitions of the said contract and tin* t)ei*forinanc(* ot all 

the nndertakiniis therein stipulated hy tin* said fih*ctric 

(’oust niction ('oinpaiiy to Im* perfoianed hy it, ainl that it 

would promptly mak<* paynn*nl to all persons sni^plyinti: 

labor or material in tin* prosecution of the woi'k cont(*m- 

plated by tile said contract, tin* said fdectric Construction 

(\)m]iany, as piancipal, and tin* <h*f(*nda!it, Sun Ind(*mnity 

(’om|»any of New ^b>rk, a. corpoi*ation, as surety, did on to 

wit tin* 7th dav <»f D(*l»ruarv, ll>‘jr>, make, execute* and di*- 

• * 

liver to tin* said Ann*rican rni\a‘i*sity tln*ir c(*rtain bond or 
writiin*' oblii:atorv wln*]'»*in tln*v ln*ld and tirmlv bound 
thems»‘l\a‘s unto tin* said .•\nn*rican rnive‘rsity, in the p«*nal 
sum of ^^^ul■ riioiisainl Niin* llniidr<*d Niin*ty-uiin* Dollars 
tin* coinlitions of tin* saiel bond or writing: 
obliijatorv beniii:* that tin* saiel l*de*ctiac (Construction (^ 0111 - 
jiany should 

‘A “\Ve*ll and trulv fnltill all tin* cove*nants and condi- 

* 

tions of saiel contract diirinu- tin* e>riu:inal t(‘rm of 
said ceuitract or elurimr any (*xtensiem of saiel contract tt‘rm 
whi('h niav be* i;rant(*d on tin* part e»t (Coleun*! D. M. Ander¬ 
son, without neetice* te) saiel Sui’e*ty, e)]- eluriiii; tin* life* of any 
iruarante*e* re*epiir(*d unele*r said e*e>ntract, ainl shall pe*rf()rm 
all the uneh*rtakinu- tln*re*iu sti])ulat(‘el by said Principal to 
be* pe*rfe)rme‘el, anel shall we*ll anel truly cemijily with and ful- 
iill tin* ceinelitions eef anel ])e‘rfe»rm all the* work anel furnish 
all tin* labeer anel mate*rials re*ejuii-e‘el by any — all chansi^es 
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ill, <)]• jiiiiliii:;}is li), M* ( i.; said wliicli 

niay ln’raliv lx* inad(‘, and shall la'rfoi'ni all tho nndortak* 
iiiLis st:|*idat(*d hy said Principal la he performed in any 
and ;ill such ehani'-es in, or additions lh(‘r(‘to, notice thereof 
lo the said Snrc'ty he- h(‘r(‘hy \vai\’ed, and shall ])roiTi])tly 
nial\(‘ ])ayin(‘nt to all persons snpplyinir labor or materials 
in the pros(‘enlion of the work contemplated hv said con¬ 
tract,” 

a co])y ot which said bond is now to the court here shown. 
And ther(‘att(‘r, and in o?(h‘r to carry out and perform the 
ator(‘said contract, tin* said Ml(‘(*tric (\)nst met ion (Vinijiany 
on to wit the 11th day of Fehrnary, I!):!.*), and the 2Gth day 
of hVhniary, l!)‘jr>, pnrchas(‘d from tin* Use IMaintiiT, the 
H. (\ Koherts Fd(‘ctric Sni)ply Foinpaiiy, and the said H. C. 
Hoherts Fh‘ctric Supply (V»mpany sold’ to the said Fleetrie 
Foust met ion (Vnnpany, c(‘rtain matmaals reipiisite and 
necessary to miahh*, ami for the purpose* of enahliiiir the 
said Fleetrie (Nmst met ion (Nmipaiiy to carry out its'^said 
contract with tin* said ATtn*rican Fniv(‘rsity, tin* said ma- 
t(*rials inclndinij: .i;alvanized conduits, locknuts, wire, boxes, 
hooks, lashini^s, and tin* like*; and th(‘reaft(‘r, on or about 
tin* said dates of tin* said pnrchas(‘s, tin* said Fse PlaintitT, 
the 11. (\ Roh(‘rts Fleetrie Supply (nunpany, d(*livered the 
said mat(*rials to tin* said fllectric (Vmstrnction (V)mpany, 
lor tin* use under its said contract with tin* Am(*rican Uni¬ 
versity, tin* sann* (,f the valin* of Thr(*e Huinlred 

Xinety-(*i‘rht Dollars and Thirty-S(‘V(‘n F(‘nts ($308..37], 
whi(*h Wits tin* rc'asonahh* price* and value* the‘i‘e‘e)f, anel the 
j>rie*e* whie'h the* said Fle*ctrie* Fe)nst met ieen (Vunpany ai^n-eed 
to pay the* Use* Plaintiff the‘re*f(*i-. as se-t forth in ’lhe‘^Par- 
tie'iilars eel l)e*manel attae-lie'd h(‘r(‘te) ami made* a part ln*re*eet‘; 

«inel the* saiel mate‘rials see solel ami el(*liV(*r('el tee the 
4 said Fle‘ctric Fonstrnctiem (Vempany hy tin* Use 
I hiintifl, as ateer(*saiel, we*]*e* nse*el in tin* performance 
of the* afore*said contract he*twe*e‘n the* FI(*ctric (kmstruction 
Fompany and the* Amorie*an Unive'rsity, ami w(*nt into the 
installatieen e»f a e*f)mple*te* e*le*(‘trie*al *<yste*m for lio-ht and 
powe*r puneoses in the* rniv(‘rsity Dali P»uildin</at the 
American Univ(*rsity, Washington, ]). (\; and "the Use 
Plaintiff fnrlhe*r alle*ee*s that no part eef the* sum due it has 
l)e*(*n paie! hv tin* saiel Fle*ctrie* Foust met ion Feempany or by 
anyone* te»r it. and that the*re*fe>re* the*re re‘mains justly elue 
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and to tlu* 1 sc tli • sum ot Flircp TIuikIiihI 

Xiiu't1)()11 ju’s uiid 1 liirty-spvon ( cuts (^, 
that t*li(‘ said I st* PlaintilV lias oi’tcu demanded jiayimmt of 
the sai<l sum from the said Kleetrie (’<mst met ion (’ompauy 
and fnmi tin* defendant, tin* Sun Ind(‘mnity (Nnnpany of 
Xew York, a corporation, Imt tliat tln‘y and (‘ach of them 
havt* neiifh'i'ted ainl r(*tnsed to Jiay tin* sum so due to tho 
Tse Plaintiff, as aforesaid, oi- any part ther(*of, unto it or 
to anyoin* for it, and hy reason o\‘ such in*v:h*et and refusal 
the conditions of said bond and writinir ohliiratory an* 
hrok(*n and an action has accrued unto tin* I s(* IMaintitT 
nnd(*r tin* said bond, to have and demand from the d(*ft‘nd- 
ant ln*n‘in tin* <nm of 'Fliree IInMdr(*d Xincty-(*iicbt Dollars 
ainl 44iirly-seven Ponts ), and tln*r(‘for(* it brinirs 

this action and c'laiTUs ♦'lann tin* def(‘ndant tor tin* I se Plain¬ 
tiff the sum of 'ri.i-ee Hundred Xin(‘ty-<*iirht Dollars and 
'Phirty sev«*:i '’cuts b with interest tln*r(*on from 

the iViih day of February, P.Pb, mitil paid, to.i!:<*tln*r with 
tin* c(»sts of this action. 

P,VXrM K. HIXTOX. 

K. (1. D.WIS, 

J-hlrr.o: IKYt Mmtsrif llhlff., 
^ifforurns /or fhe I sr l*l(intf iff. 


0 




Filed Anirnst 1, 11127. 

I. 'That tin* ])r(*minm on sai«l b<nnl was paid entiri*ly by 
the Fh*ctric (’onstrnction Pom]>any, tin* Princiiial 14u*rPin, 
and no ]>art ol it bv tin* use plaintitll or anxoiu* supply inuj 
labor or matei'ials «lnrim:- tin* prosecution ot tlu* w’ork ro- 

f(*rred to. 

II. 'Fhat tin* electrical system and tin* Fnivi'rsity Bnild- 
iiiir in which tin* sann* was installeil as afori'said, w(*re both 
completed many months an'o, to wit, by tin* first day of 
.lannarv. P.fJti. ami that no mechanic’s li(*n has been filed 
airainst tin* said bnildiuLT by any labon‘r or material man 
fnrnishin- labor or mati*rial as s]H‘cifn‘d in said bond, and 
that tin* said American Tbnv(‘rsity has been in now’ise in¬ 
jured or damnirn*d by reason of tin* failure of the Electric 
PonstI’liction (’ompany atoi'e<aid to pay the use* plaintiff 
therein. 
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III. That this dotViidant would naturally have, and as a 
inatt(‘r of fa(*t has, no knowlodivo us to the amount due by 
the Hleetric ('oustiMietion Company aforesaid to the use 
plaintilT, although it has dili,i;eutly endeavored to ascertain 
what th(‘ (‘xact amount, if any, is, hut it deui(‘s that the 
amount as clainuMl in tin* <h‘(*laratiou is du(‘ the use plaiii- 
tilT. It savs that it does not ow(‘ the Anu‘rieau Tuiversitv 
tin* sum of money in said deelaratiou (hunandc'd or any ])art 
thereof. 

W ALTCK r. (d.KIMIAXK, 
d. \V. LATIMKK, 

(;iLr>f:KT l. hall, 

Atfnrncifs for Drfcuflanf. 


G 


Futfl'n/ff <tf F<mrf. 


Oetoluu’ 21, 11121, Min. 2S, Lai;(‘ 211. 

Lom(‘ now the parties Inu'eto and tlKuampou this cause 
h(‘inn- heard and submitted tin* Court linds in favoi* of tin* 
plaintiff in tin* sum of 'riii’ec* ImudrtMl Xiu(‘ty-(ML»ht Dollars 
and Thirtv-sev(‘n Cents IS.:;7). 


's Excrj)!tuns ftt Fiitfliiiff of Fonrf. 

Filecl ()etol»er 21, 1 !)27. 

Comes now the d(*feudaut and exc(‘pts to the liudiu<;‘ of 
the Coui't in favor of tin* plaiiitit’f foi’ ddircM* Hundred 
Ximdy-eieht Dollai’saiul 'rhirty-s(‘V(‘u Cents (.^.')‘)S.,‘>7), and 
luu’ehy eives uotic(‘ of its iutcMition to apply for a Writ of 
Hrroi* heiaun. 

WALTLK C. (d.KlMIAXL, 
d. W. LATLMLK’, 

(HLBLHT L. IIAI.L, 

Atfin’ncffs for /)rf('H(Iaut. 


,! uA (fmdut. 

Min. 2S, Patce 212. 


It appearinii: under rule of (\)urt that judi*ment on the 
findiiiir in this cause should be entered it — so ordered. 
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Wlicivroiv il is coiL'sifLTcd tl:al llir idaintilT m*ovvr of the 
defendant the sum of 'l'hr(‘e Hundred and Ninety-eii^ht Dol¬ 
lars ainl d'hirty-scv(‘n Dents ), and intiu’c'st 1 i‘om 

Fehruarv ‘JdtlK llHh"), and eosts, and have exeeution tliereof. 

7 Fileil Xov. 1, Municipal Dourt, District of 

Dolumhia. 

In the Municipal (Nuirt <»f tin* District ot Dolumhia. 

Xo. ir)V):Ui. 

'I'liK A.mkiucan Fnivkusity. Wasninoton, D. D., to the I sc 
of 11. D. liohcrts Fdcctric Supply Donipany, WashinL:t(m, 
D. D., PlaintiiT, 

vs. 

Sr.N Indkmniiy (’o.mfany of Xkw \oi{K,a Dorporation, 

Defendant. 


///// nf Exrrpt 'ums. 

P>c it rcnnunlMU-cd that at tlic trial of t!u‘ al)ovc cntitl(‘d 
case before llonorabh* Mary O'^Foole, .lud,u:(‘ of the 
Municipal Dour! of the District of Dolumbia, tin* plaintiff 
<») maintain the isMics on its part joiiu'd, r(*ad to the Dourt 
the followimr stipulation rccitinu’ tin* tacts ol said cast*: 

In the Munici|>al t'ourl of tin* District ot Dolumbia. 

Xo. 17 ) 4 ,odd. 

'riiK .\MKi;n*\N rNivrnsrrv. \V \>ii inoton, D. D., to the I se 
of 11. D. lb)bert> t\h*ctric Supply Doinpany, Washiniiton, 
D. (\, Plaint itT, 

vs. 

Sr.N Inok.mmty Do.mi’anvof Xkw VoiiK.a ('oi’poration. 

D(*f(*ndant. 

Sf i f)nl(if inn. 

It is stipulatt*tl ainl ai;r(*etl by junl bct\vt*en the attorneys 
for the n‘spectivc parties hereto as follows: 
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1. That FiXhihit attacluHl licrcto, is a tnu* ami cor¬ 

rect co])V of tlic 1)011(1, mentioned and described in the 
Declaration ti(‘r(‘iii, upon which this action is bron^dit and 
that th(‘ sanu‘ may he rc‘C(‘ived in (‘videiice as such. 

2. That Kxhihit “1F\ attaclnnl hendo, is a true and cor- 
rert (•(•py of III'' coiitvacl. iiKMitioiiod aiul dcscrilx'd in Uio 
Declaration lieiein, and made ami entered into on the (tli 
.lav of Fehrnarv. I'fjr., hy ami l.etween the Ainenean 
rn'iversitv of Washinuton. D. and Kleetne Construetion 
Comi.any of Washington. D. C.. ami that the same may ho 

received in (‘vidmice as such. 

d'hat Kxhihit attach(‘d lun'ido, is a trm‘ and cor- 

reel eopv of I>ar. 17 of th.' Speeilicalions of the xvork 
eoverod in i.art hy the eonlrael, Kxhil.it •‘I’.", in-reto. and 
that the same may he received in evidence as sneh. 

4. That tlie ns., i.laintiff h..r..in. th.' 11. t . hohorls Kk‘e- 
trie Siipplv Company of Washinirton, D. C.. sol.l, tnr- 
<» nish...l ami .h.liv..red to Ih.. Kleelrie Comstriieti.m 
(’..mpanv ..f Washington. D. C.. Ilie principal iiame.l 
ill iliel,.,n.l. Kxhiliil ••.\-Mier..to. materials as s..t out in llm 
Declaration h..r..iii and in th.. partieiilars ol .h.mand at- 

r.ir ns,, in th.. xv..rl< .•ov,.r...l hy ll... .said ...m- 
Irael. Kxliihit ••|C•. h,.r..|o. th.. sai.l mat..rials h,.in,ir ot 

th(‘ nsisoiiahlc valm* (d $.>tlS..>7. 

7 ). M'hal as shown hy tin* l»(»oks and records ol th(‘ said 

use ])hiiiitiir n(‘itlM‘r tlu* said snni of nor any part 

thereof has heiMi paid and that d. K. Myers, tin* Mana.^er, 
jind \V. II. Myers tin* cn* lit Mana.^-m* of ttn‘ use* plaintitl, 
if ealliM as witm‘sses h(‘n‘in, would t(‘stify that mutlier the 
said Slim of nor any part thereof has h(‘en paid hy 

th(‘ said Klectrie (’oust met ion (N)inpany or hy any one lor 
it to th(‘ ns(‘ plaintitl her(‘in. 

( 1 . Siih.i..(.| to th.. .>h.i<...tion liy III., plaiiilill that III., sam.. 
is im.ompt.tenl ami immal..rial. ami .-11111101 all..et its riydit 
t„ re..ov,.r nmler th,. afor..sai.l homl. ll is fnrlh..r slipn al<..l 
that III.. |ir..minm on th.. said h.nni was pai.l ..ntii.. > >> 

th." Kl..<.|rie C.instrm.tioii Coni|.any. th.. priimipal therein. 
1,11,1 that no part of sai.l iiivniinm was i.ai.l hy Ih.. nse 
plaiiililT h..r..in. nor hy any olh,.r |i..rson siiiiplyimt lahor 
..r materials to said iirim-ipal for ns., iimli.r its sai.l eon- 

tract, Kxhihit “1> Ino'eto. . . , 

7. Snh.iect to the objection by the iilaintill tliat the same 

is incomtieteiit and immat(‘rial, and cannot allect its ri«:ht 


8 


SrX INDEMNITY COV.i’AXY OF NEW YORK VS. 


to ro(*oV(‘r undor tlu* ol’orosaul l)o!'.(], it is turtlK‘r stipuliiti'd 
that iIm* <*l(*<*tri<*a 1 sysl(‘iii ainl tin* iiiiiv(*rsity l)uil(liiiu' in 
whicli it was instalh'd, wt'i'i' coiiiph'tcHl hy tho lirst ot 
January, VJ'H'k and that no iiKH-hanicV Vwu has Ikumi lilod 
ajirainst the said Iniildiin;: l^y the nso ]>laintin or hy any 
f)th(*r labor or inatorialinan fnrnisliinir hd»or or mat(‘rial 
as spociru'd in tin* said bond. 

10 S. It is fnrtlicr slii)nlatcd that tho principles ot* 

law involv(*d in this cas(‘ arc the same as those in¬ 
volved in tin* case (d* Anno’ican rniv(‘rsity, Washimrton, 
1). (\, to the use (d* National Klectrical Sn]>i)ly (N>mi)any, 
Washington, D. (IMaintitT, vs. Sun Indemnity (’ompany 
ot* X(‘W York, a corporation, I)(d*(‘ndant, Xo. .\-41S.), and 
that the two cases may be heard and <let(‘rmin(‘d toicether. 

in’xr.M K. iiix'rox, 

K. (1. DAVIS, 

AttorHcifs for Plaintiff. 
WALTKK (\ (J’.KIMIAXK, 

J. Wl DM F.R LATIMFK, 
(IILP»KKT L. IIAI.L, 

A ft orncjfs fnr Def ( ndant. 
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Fxiubit a. 


Dopy. 

Knnu' all ntrn ha fhrsr inrscnfs: 

That we, EU‘( irii‘ ('(nistna tintt ( 'ntnpanif ot* W ashint(ton, 
1). (\, ln‘n‘inal'tei- called tin* Principal, and the San In- 
(’> nmita ('nniimiiji nf \tir Vnrlc. hert*inat‘ter called the 
Snretv, are held and tii’ndv boninl unto American I ni- 
versity ot* Washington, D. i \ ln*reinat*ter called the Oblitree, 
in the sum ot* fnar flmasand, ninr handrrd and ninctff nine 
<lotlars; t*or tin* paynu*nt wln*reot* to tin* 
Obliy:t‘e tin* Principal binds its(*lt*, its heirs, executors, ad¬ 
ministrators, sncci*ssors, and assiirns, and the Surety binds 
itst*lt*, its sn(*c(*ssors and a'^siiins, tirndy by thes(* |)i*(*s«*nts. 

Sii;nt*d, seah‘d and dat(*d this 7th day of February, 102;). 

'Tin* conditimis (d* tin* abovi* (ddiirati(m is such, that 
when*as the said Princi)>al (*]d(‘n*d into a certain contract, 
dated F(*brnarv 7, l!t2r), to deliv(*r all labor and mat(*rial 
neeessarv to comph*te electric work Item Xo. 2 of speeitiea- 
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tions Xo. lOS-l in rnivio'sitv Xnll 1 at tlio AincM-icaii 

UnivtM'sily 1‘or tlu* sum named in projiosal, nhir fhoasaiid, 
ni}i(’ Inntflred (ind niiirf tf-ciffht (5f9,!M)S.()0) dollars. Ail of the 
al)ovt‘ woi’k to h(‘ started as soon as hnildini*’ o])(‘ralioii ])er- 
mit he issiK'd and h(‘ eomph'ted as soon as ])ossihl(‘ there¬ 
after* ami within tin* time* limit of KM) workine: davs from 
elat(‘ of this eontracM. 

Xow, th(‘n‘for(‘. If tin* said Krinei])al shall W(‘ 1 I and truly 
fultill all tin* eovimants and eonditions of said (*ontraet dur- 
ini; the orij^inal t(‘rm of said eontraet or (Inrinix anv ex- 
tension (»f said eontrac't t(‘rm whieh mav he L»rant(‘d on the 

• I ’ 

jiart of (’oloin*! K. M. Amho’son, without notiei' to said 
Sn?*c*ty, oi* dnrinii* tin* life of any nnarant(‘(‘ r(‘<piii-(*d nmhr* 
said contract, and sliall jx'rform all the undertakim? therein 
stipnlateMl hy said Krineipal to he p(*rfornu‘d, and shall W(‘ll 
and ti*nly comply with and fnllill th(‘ conditions of and pir*- 
form all tin* woi’k ami furnish all tin* labor and matm’ials re- 
epiired hy any ami all ehane,’(*s in, or additions to, or 
omissions fi’om said contract whieh mav here'hv hi* made, 
and sliall pi'i’form all tin* nnd(‘rtakin.us stipnlati'd hy said 
Principal to he p(‘i*fonm‘d in any and all such ehan.ni's in, 

or additions ther(‘to, notii'i* th(‘r(*of to the said Snretv he 

• 

h(‘r(‘hy waiv(*d, and shall promjitly make* ])aym(‘nt to all 
p(*rsons snp])lyin,i»’ labor or materials in tin* jirosi'cntion of 
till* work cont(‘mplated hy said contract, th(‘n this obligation 
to he void; othi'i’wisi* to remain in full forei* and virtm*. 

In t(*stimony whei*(‘of, the said Prim'ipal and Snri'ty havi* 
siicned, seal(‘d and (h‘liv(‘r(*d this bond this 7th day of 
Fehrnai*y, 19125. 

KLFAThMF ( M tXSTHF(Tl( )X 

rOMPAXY, 

P»y Mll/roX MAXTZ, |skai..1 

Principal. 

Wit ness: 


srx IXnKMXlTV (^OMPAXV OF 
XKW VOIMC, 

P>y (JFO. F. PAKKFP, Iseae.I 

Affornc/f. 


Attest : 

0. IT. LFROTT. 
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Kxmiu r l». 


(’opy. 

CoHfrd' f lii tirn n the A nn i irdn I iiirrrsif tf dinl thr FA( r~ 
f ric ('tfdsf rin f inn ('ntn/mn n fnr Fh’ctrirdI Stfsfcnt in 
f nn'crsif tf HdJJ /inthlintf, IhifrA Frh. 7 , ns 

htf Ih'sif/ns Fr<‘/fdrrf/ htf l\ M. A nfirrsnn, ('nnsnifind 
Fnffidrrr, f n rrsf nn'nf llnih/in/f, W’dshin/ffnn, D. (\ 

'riicso ni’ticlos ot* jii;ro(*nn*iil ciitcnMl into this seventh dnv 
(»t‘ F«*]>rnnry, ninctriMi Iminli'rd nnd t\vt*nty-tivo, I)(‘t\V(*(‘H 
'Pin* AnuTicnn riiivci’sity, lici'»*in;it*t(‘?' dosiiiiintod as tin* 
owner n*|>r(‘sent ini;- tin* ]»arty ot* tin* first ]>art, and Fleet ric 
('(Histruction ('oinpany of tin* (’ity of Washington, State* of 
l>. (ln*rcinaft«*r (h*siirnat(*«l as tin* contractor, of tin* 
s<‘cond part. 

Wit in *ss(‘th, that tin* said ])arti(*s do ln*i’cl)y coV(*nant and 
airre*!*, to and with each otln*r, as follows: 

Article 1. In conformity with tin* adve*rtis(‘nn*nt ainl 
speeilicati<»ns ln*rennto attaelmd, which form a part <»f this 
contract, tin* said contractor shall furnish and d(*liv('r all 
lalmr ainl mat(*rial in*ce‘ssary to fni*nish ainl install a com¬ 
plete* e*h*e*t rie*al syste*m foi' lii;ht and powe'i* pnrpose*s in the* 
rni\cr>it\’ Hall Ihilldlnc: a! tin* Ann*rie*an I’nix-e'i-sit 
Washiimtem, !>. (in strict ae*e*orelane*e* with ite*in Xo. 2 
e)f spe*e'ifie*atiems Xo. 10^-1 ainl 2, ainl plans Xo. lttS-1, she*e*ts 
1, <) ainl 7, with modifications as cove*rcel hy aelde*nela t«» tin* 
spe*e*ifie*ations and ae'cennpanyini; siipph*me*ntal ]»lan, elate*el 
dannary 21h aiiel in accorelaiice* with preepeesal snh- 

mitte*d hy I he* l'ih*ctrie' ('<mst rne*t ioii (’ompany nnele*r elate* 
eef' h'e'hrnary o, all he*re*te) attache'el ainl inaeh* a part 

he*re*of all f<»r tin* sum e»f nine* tln*nsainl nine* hninlre*el ainl 
nine*ty-e*iirht ele»llars (Weerk em the* ahe)Ve* con- 
trae't tee h(‘ starte'd imme**!i:P e-!y ami C(em]eh*te*el in ae*e*eerel- 
ane*e* with tin* elate* '.;narai!te'e*el in the* !''de*ec cj,. (‘on<t rne*!ieen 
( heinpany's jereepeesal. 

Artie-h* 2. All mate'rials fnrnishe*el ainl weirk ehnn* nnele*r 
this e*emtrae*t >hall he* snhie*e*t tee a rii;iel inspe*e't ieeli hy the* 
Fni;ine*e*r in (’hari;e*, eer his anthe)ri/.e*el re*pre*se*ntative*, ap- 
]n>inti*el hy the* ()wne*r, ainl sne*h mate*rials eer weerkmanship 
as elo ne)t ce)nfe)rm to the* tnn* inte*nt ainl nn‘aninir e)f the 
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jilaiis and spocKicalions wlii^’.i arc* iiiadi* a part of tliis c*oii- 
tract will hi‘ r(‘jt*(‘tc‘(l. Tin* <lc‘(*isioii of tin* Kni^inocM* in 
(Miari^o as to cpiality and cpiantity shall lu* linal. 

Article* M. 'rile* contiactoi’ shall conunonce* the* iindortak- 
ini;- covorc'd hv this contract as set forth in llc*in — of the* 
attached sp(*citications, para.nraph ninnh(*rs 1 to *J1 and 101) 
to 120 inclusive* and jilans nninh(*r lOS-1, sheets 1, (> and 7 
inclusive, and shall pros(*c*ntc* the* work, perform the 
s(*rvicc*s, and furnish and d(*liver the* materials at a rate 
suflici(*nt, in the o])inion of the* KnL*ineer in (^hari^c*, to se¬ 
cure* e*omph*tion within the* contrae*t time*, as se*t forth in 
tin* (MMit 1 ‘ae‘tor's jiroposal oi* as stipulate*d in Artie*le* 1. 
Should the* e*ontrae*tor fail to make* sne*h pronre*ss, the* l^n,iL*‘i- 
ne*e‘r in (’hai*.e:e‘ shall have* powe*i-, afte*r ten days' notie*e in 
writini: to the contrae*tor, te» e*mptoy sue*h additional plant 
(»r labor, to pure*hase* sne*h male‘rials, and to liejuidate* sucli 
ohlij^ations of the* e*ontrae‘tor, as the l*innine*e*r in (diarize 
may d(*e*m ne*e*e‘ssarv to put the* work in a pro])(*r state* of 
advanceme‘nt, or to insure* the* pro])e‘r e*omple*tion of the 
nnde'i’takinu: within the* time* spe*e‘ilie*el; aiiel any e*xe*e*ss e*e>st 
the*i‘e*of, ove*i* what the* weerk, se*r\'ice*s, eo’ mate*rials would 

have* e*ost ;it the* e*ontract rate* or i‘ate*s mav he* 

« 

Id e-haree'd against anv sums elne* eer to he*e*ome‘ due* to 

the* e*ont i‘ae*tor, or siie*h e*xe*e*ss c(»st mav he* re*e*ove*re*el 
from the* e'ontrac'toi' and his snre*ty or sni*e*tii*s. 'This pro- 
\isieni, he>we*ve*r, shall not he* c(instnie*el to affe*e*t tin* ri.'^’ht 
of the* ()wne*r to take* the* work out of tin* hands of the* 
e*emtrae*tor, as pi’e>vide*d in Article* 4 ln*i*e*e)f, anel to se*e*ure 
e*omph*tion of the* nnde*rtakinu' hy e*onti‘ae't or eUln*i’wis(*, in 
ace*oi*elane*e* with law. 

Article* 4. If the* e'ont rae*ten* shall ele*lav e>r fail to e'eun- 
nn*ne*e* with the* ele*live*rv e»f the* mate*rial e»i’ the* pe*rfe»nnance* 
of the* weerk a< spe*e‘irn*el he*re*in, eir shall, in the* .jndii:me*nt of 
the* Knu'ine*e*i' in (Miai\ue*, fail te> pre>se*e*nte* faithfully anel 
elili! 4 :e‘ntly the* weo’k in ae‘e*e>relane‘e* with the* spe*e'itie*ations 
anel ]'e‘ejnii’e*me*nts of this e*enitrae*t, tin*!!, in e*ithe*i* e*ase*, the^ 
lMmine*e*i- in ('hai'ire* sha.Il have* pe)we*i‘, with the* prior 
sane'tieni e>f the* (twne*v, p; tnke* tile* woi'k enit of the* hands 
e>f tin* e-ont I'ae-tor lev uivinir inetice* in writinu^- te> that e*l*fe*e*t 
to the* e'enitrae*te>r anel his snre*ty e»i‘ sn»*e*tie*s: and njion 
the* iil\’ini*' of sne*h notle*e* all payme*nts to the* contrae‘te)r nn- 
eh‘r this e*ontrae*t shall ce*ase‘, anel all mone*y or re*se*]‘ve*d per- 
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(liu* or to hfcoinc (hr* tlKO'ciiiulcr shall lu* r(‘tain(“(I 
hy till* ()wm*r until tin* final coinplction and acci'ptanci* ot* 
tlu‘ work hnroin stipulated to he done: and the Knirini‘(*r in 
(’harire sliall hav(‘ the rinht to proe(‘ed forthwith to S(‘enre 
the delivery of the inat(‘rial, oi* tin* j)erfoiTnan(*(* of the 
work, hy contract or otln‘i*wise, in aceordanei* with hiw, 
(‘onfoinninir. as nearly as praelicahh*, in coinpl(‘tinu’ the con¬ 
tract to tin* re(jnii’(*nn*nts and conditions pr(*scrih(*d tln*r(*in. 
Any d<*partnr(* from such r(*(|nir(*nn*nts and conditions, 
how(*V(*i*, shall not r(*h*as(* tin* (*ontractoi* or tin* sni’(*tv or 
sn!*<*ti(*s of tin* conti'actor from tln*ir liahilitv foi* tin* dam- 
ai^es due to tin* contractoi 's d(*fanlt, hnt tln*y shall not lu* 
r<*sponsihh* for any increa>(*d cost involv(*d in such d(*par- 
tnr(*. \Vhat(*V(*r sums may he (*xp(*nd(*d hy tin* ()wm*i- in 
comph*tinu’ the said eonti'act in (*xc(*ss of tin* ])ric(* ln*]’(*in 
stipnlat«‘d t(» h(* paid tin* contractor foi* ('om)>h*tini; tin* 
same, and also all costs (*f in‘^p(*ction and snp(*i‘int(*ndenco, 
inclndini; all nec(*ssary tI'aV(*linii' (*xp(*ns(*s comn*ct(*d tln*]-(*- 
with. incnrr(*d hy ih(* ( hviiei’, in (*\c(*ss of those* pavahh* ])y 
the < )wner dni'inii' 1 In* p(*i‘iod liei-ein a!Iowc*d f(»r the eomph*- 
tion of tin* conli-aet hy tin* contractor, shall lx* chari:(*d to 
tIn* contract«n-, and tin* ( hvn(*r shall hav(* tin* rii*ht to d(*dnct 
such (*xc(*ss cost out of oi* f?(»m any nnnn*y or ia*s(*rve*d p(*r- 
ceiitai;** r(*tai?n*d, as aforesaid, or to I'ecexa*!* tin* same, or 
any part tln*i’eot, from the eont!*actor and his sni'(*tv oi* 
snret i(*s. 

Artic'h* o. linn* shall h(* (‘4m<id(*r(*d ;in (*ss(*ntial f(*atnr(* 
of this emit 1‘aet : and in ease of tin* t’aihnx* (»n tin* part of tin* 
contract(»r to ('ompleti* this eotiti'act within tin* time* sp(*ci- 
ti«‘d and aii]-e(*d upon, tin* (twtier may hi* damaiied the?-(*hy, 
a!nl the amount of said daman'es. (*xchisiv(* of (*xpens(*s for 
insp«*etion and snp(*rint(*nd(*nce, inchnlini;' the n(*c(*ssai*y 
travelimr (*X|>(*ns(*s, as d(*t(*rmined hy tin* Kni;iin*(*i- in 
tdiai'ii(*. shall Im* d(*dn('t(*d from tin* conti’act price as 
liipiidated damages. 

Article (». If, at any tinn* dni-ini;- tin* lifi* of this eonti’act, 
it he tonnd a<lvantaL:(*ons or ne(*(*ssary to make atiy chani;e 
or mo(litication in tin* proj(*ct, and this chaniri* oi’ modifica¬ 
tion should involve a matei’ial chani;e in the characti*]’ or 
(plantity of labor or m;it(*rial to lx* fnrnish(*d, or in any 
other ])rovision ot tin* contrai't, th(*n sn(*h (*hani;(* or modifi¬ 
cation must he sn])t)l(‘m(*ntary ai;rc(*ni(*nt in writing- hy the 
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coiitravtini^ pai-tios, tlu* a.urciMiUMit si‘ttinii: 1‘ortli fullv tlio 
(l(*tails and rt'asons for sii(*]i (*liaiii*(‘, and ,<»ivin.i>: (*l(*arly the 
(piantitios and in-icos of holli niat(‘rial and lalior, oi* tlio 
provisions tlms snhstitntcd foi* tliosc* naniod in 
14 the oi’iikinal conlravt, and lH‘for(‘ takinir (dTirt must 
1)0 approv(‘d hy lli(‘ Owium* and sliall in no wis(* in- 
validah* tin* Ici’ins of lliis oonlraot, (‘X(*(‘pl in so fai* as 
sp(‘cili('ally sv\ forth hy said siipphniunitary a.i;r(*onu‘nts. 

Article 7. Xo claim wliat(‘V(‘i' shall at any time* he made* 

upon tin* owiKO’ hy the* ('ontI’actoi' for or on ac(*onnt of anv 

- • 

extra woi*k or nial(‘i*ial perfoi'in(‘d or fnrnish(‘d, oi* all(‘i^(*d 
to h«MV(‘ t)(*(Mi p(*rtorm(‘d or tnrnished niahn* or hv virlin* of 
this contract, and not (‘Xprossly l)ariiain(*d foi* and sp(‘citi- 
cally inclndcMl tlnn-ein, nidoss such extra work or materials 
shall ha\T* h(*(*ii expi-essly r(Mpiii*(*d in writini*' hv tin* k]ni»i- 
nem* in (’hari»-e, th(‘ places and (plantities tluna'of havintc 
hemi tirst a.u-naal upon hy the* contract ini*- parties, and 
clearly cov(‘r(*d hy Snpplennnital A,i*r(‘(*m(‘nt in writini*-. 

Article* S. rin* contractor shall lx* r(‘sponsihh* for and 
pay all lial)iliti(‘s incurred for labor and mat(*rial in the 
pros(*(*ntion of the work. 

Article Jk I ntil tinal inspc(‘tion and acc(‘ptanc(‘ of, and 
payment tor, all of tin* material and work h(*rein provided 
for, no prior insp(‘ction, paym(‘nt, or act is to lx* construed 
as a waive*!* ot the rinht ot tin* lanniin*!*!* in (4iari^e* te) i*e- 
je*ct any de*f(‘e*tive* work or mat(‘rial or to re‘(piire* the* fnl- 
iillnu'nt ot any ot the* te^rins ot the* e*ontrae*t. 

The* e*e)ntrae*tor shall holel and save the* Owne*!*, Iiielivielnal, 
(V)rporation or (V)m])any, and all onie*e*rs, a.i,^e‘nts or direc- 
te)rs the‘re*of, harml(‘ss from and ai^ainst all anel e‘ve*ry ele- 
mand, eu el(*mands, ot any •latnre* or kind tor, or een ae*e'e>nnt 
ot, the* use* eet an\ pat(*nte*d in\’(*ntion, ai’tie'le*, eer j)re)e*ess 
ine*lnel(*d in the* mate*rials h(*r(*hy a,i*:re*e*el te) he* fnrnishe*el anel 
we)rk to he* ele)ne* nnele*r this contract. 

.\rtich* 10. I*aym(*nts shall he* made* te) the* e*e)ntrae*te)r, as 
prescril)e*el in Paraiifraph 1 e)f this aii:re*e*me*nt anel in Para- 
i*‘]'aph Se*ve*nte*(*n ot the* attae*he*el spe*e*itK*atieins. 

Artie'h* 11. Xe*ithe*r this contrae*t ne)r any inte*rest therein 
shall lx* transf(*rre*(l te) any e)the*r party or parties without 
prieir written a])proval of the* Owne*r e)r the F]n,i,dneer in 
riiarire*, anel if sne*h ae*tion is taken hy the contractor with¬ 
out sue*h approval the* t)wne*r may refuse to carry out this 
contrae*t eithe*r with the transferrer or the transferee, but 
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all riiciits (»t‘ action foi* anv l)r(*acli of tliis contract l>v tlio 

* • • 

contractor arc n*scrvc(l t(» the Own(*r. 

Article 12 . 'file term “ l^nn■in(‘er in (’harire”, wlnn’i'vm* 
ns(Ml in this contract, shall he constnuMl as P. M. .\inlerson, 
(’onsnltinir KnirimM*r, or his anthoriz(‘(l n‘))n‘sentativ(‘, who 
is (lelei^ate»j ami einpowert'd to act for tin* ()wnt*r in carrv- 
inir ont the terms of this contract in accordance with tin* 
tnn* int(‘nt and meaninir of the plans ainl spi'citications 
which are made a part ther(‘of. 

In witness w}n‘reof tin* parties af(»resaid havi* ln‘r(*nnto 
placed their siirnatnres the date tirst hereinbefore writt(‘n. 
Article Xoin* havim^^ been canceh‘d with onr knowh'dire and 
consent, snch elimination heinu’ hereby airreed to. 

Wit n(*ss(*s: 

-, as t(» 


PLKlTKMP (’()XSTl?r(T10X (M)., [seal.] 

V<n’t n nf fhr Srcrmfl Part. 

T. II. rKDATlT., as to 

.MlT/roX .MAXTZ, Mnvnnrr, 

li»'fn t'sntf /itff Ptti'fff nf fhr St rninf Ptu i, 

If) P. .M. AXDF.PSOX, as in 

'I'lIK AMPdJKbVX rXlVFdJSITV, 

Py FFPirs ( \ FFA]?K, (Itaitrrllnr, 

Hr lift St itf tit'/ Ptirljf ttf fhr Srrtnitf Ptirf. 

( Fxeented in 'friplicate.) 

XoTE.—d'his contract i< secured bv I>oml irivi*!! bv Snn 

• • 

Indemnity Fompany dated b'eb. 7, 11)27), in the sum of 
$ 4 , 1 M) 1 ). 00 .* 


It; 


Fxhibit r. 


Panitn't^ fih 17 t,f fhr " S firri firtif }t,if tif fjtt‘ Ldfun' tntd }f(i- 
ft'rinJ Itt'tfiitrrtl fttr fjtr (\tttsf nirf Itnt nf a P iii rrrsif tf naff 
(IS (I (tills' Dftniiifttni ItttihHiin (iiitl a Hrsitlrurc Hiiihl- 
itni fttr fht> ('hdurt lhn' fnr fhc A hk riraii iiii'rrsif it at 

J). CA* 

17 . Pavm(*nts on the contract will be made as the work 
proirr«*ss(‘s. Twenty ])ei- cent ( 2 b'' 7 ' ) of the lii*st fifty ])(*]• 
(•{‘lit ( 7 ) 0^7 ) of tin* work ])(*rform(‘d will be withln*ld until 
tin* work is entirely complet(*d to the satisfaction of the 
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ill charoc^. Si: *li .inymonts will bo made somi- 
niontblv bas(‘(l on ostinial(‘s of tin* Knu:iiioor in oliarjifo. 
W boij r(M|nir(‘:l by llu‘ I'biivinoco’ in cbari^i^ tlu‘ oontraotor 
tni’nisli a slandanl torni I’obsiso of limi boforo l)ay- 
inonts will bo inado. 

17 And in vi(‘W (»f tin* foroLioinin stipnlation tin* doftnid- 
ant olTorod no (*\ ijb*noo. 

This b(‘in.n’ all of tin* testimony in tin* oast*, tho dofondant 
rt‘t|m*st(‘d tin* ('oni’t for a lindim*’ in its favor, which ro- 
(lin*st tin* (’tmrt (h*ni(*d, aiid (*ntei*(*d a lindinu: in favor of 
tin* plaintilV, to which action of tin* (Vnirt and at tin* tinio 
tln*r(*of, tin* delendant, thronuh its connst*!, duly tih*d in tho 
(’l(*rk's (hlict* (h‘ said (^n^•t an (*\c(*ption in writinu:, to- 
i;(*tln*i- with a nott* of th<* <h*f(*ndant's int(*ntion to ap])ly for 
a Writ of Error. 

And tin* d(*fcndant by its attorn(*ys r(*(|n(*st(*d tin* dnd^^t* 
pr(*sidlnii' at tin* li’ial to si'_rn, seal and make* pai’t of tin* i’(*c- 
ord this l>ill of lv\c(*ption<. which is accoitlini^ly dont*, now 
for tln*n, this Ist day t»f Xov't'inber, A. D. 1!)‘J7. 

.MARY OTOOl.E, 

,1 

I cons(*nt. 

B. K. mXTOX, 

Ait}!, for riff. 

IS Filed Xov. o, 1!)‘J7. Mnnlci])al Court, District of 

(’olninbia. 

Fnitko States »>r Amkimca, sn; 

'rin* Fr(*si(h*nt of tin* rnit(*d States to tin* Honorablo ^^a^y 
O'Tooh*, .Indue of tin* Mnnicipal Court of tin* District of 
(’olnnibia, (ii‘(*(*tinir: 

l>ecans(* in tin* r(*cord and pi’oc(*(*dinus, as also in tho r(*n- 
dition of the Jnduiocnt of a plea which is in the said Mnnici¬ 
pal Court, b(*for(* yon, b(*tw(*(*n Tin* Ann*rican Cnivorsity, 
Washiniiton, D. (\, to tin* ns(* ot* II. (\ Rob(*i-ts Floctrio 
Sup})ly Company, a Coj-poi'ation, plaintiff, and Snn Tn- 
domnity ('ompany of X(*w Voi-k, a (V»rj>oration, d(*f(*ndaiit, 
Xo. a manifest (*r]’oi* hath happ(*n(*d, to tin* ufroat 

dama.uo of tin* said d(‘fejnlant, as by its complaint appears. 
W(* bein»T willinii' that (*n’oi', if any hath b(*(*n, should bo 
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duly coiTcctcd, iunl Tnll jniil sprrdy Juslici* donN to tin* 
pai’li<‘s ntorosaid in tlii': IxOialf, do coniinnud yon, i)\ 
nicnt 1 h* tliornin uivon, llint l!n*n, under yonr sc*; il, distinctly 
;uid o|M*nly, yon sc*nd tin* recoi’d ;nid pi’occ*<*dinsjjs ;it*or(‘s;inir 
with :dl t hi Ill'S CO nee mill li' tin* s;iin(*, to tin* (’onrt of Ap|u*;ds 
of tin* District of (’olnmhi;i, toii(*tln*r with this writ, so th;it 
yon h.MVc* tin* siinn* in tin* s;iid Doni't of A|)|u*;ds, ;it \V;ish- 
iniiton, within ‘Jtt d;iys from tin* sc*ttrmir of the hill of (*x- 
c(*pticins, or within <nch ;nldilion;d time* ;ift(*r tin* (*xpii';ition 
of tin* *J() days ;is tin* court hc*low ccr ;i .indii:c* tln‘i*(*of for 
suflic'icnt <*;insc‘ slndl ;dlow; th;it tin* rc*cord ;ind procc*cdinns 
;ifoi-c*s;iid lM*in,i'‘ ins])c*clc*d, tin* s.aid Court of A])p(*;ds iiniy 
c;insc* fnrtln*r to 1m* done* tln*r(*in to correct tlnit c*rror, what 
of riirht ;md iiccordinir to tin* hiws ;ind customs of tin* 
t nitc*d St;itc*s should 1m* done*. 

Witin*ss tin* Ilonoridih* (i(*orii:c* K. M;n*tiu, Chi(*f Justice* 
of tin* s.-iid i ’ourt of A1 »i )c*;ils, the* Fifth (hiy of Xovc‘mlM*r, 
in tin* vc*;ir of our Imrd one* thous;nnl uiin* hundrc*d and 
t w(*nt v-sc*v(*n. 

1 Sc*;d (’ourt of Appc*;ds, Distinct of (’olumhi;i.| 

IIFXIfV \V. HODDFS, 

Cirri: (if (hr Caurf nf Apftrals 

(if th(‘ District (if ('dlunthid. 

Allowed hv 

(MIAS. 11. IU)I’>P», 

Assariat( Justice af the Caurt of 

Aji/wals of the District of Cohnuhid. 


lit 


Assitfuuicut of Krrors. 

Fih*d Xov(*mlM*r 1, 111*27. 


(’<uin*s now tin* d(*fc*nd;int throuirh its ;ittorin*ys, and for 
assii;umi*nt of (*rrors, s;iys that tin* i*ourt i*rr(‘d: 

1. In rulini'’ th;it und(*r tin* t(*rms of tin* hoiid involved in 
this c;is(*, ;uid in tin* ;ihsc*U(*(‘ of aiiv loss sust;nin*d hv tin* 
phiintitV, tln*r(* is liiihility hy tin* d(*feudaut. 

2. In c*ntc*rinir ;i fiiidiiin- for tin* phdntitT. 

WALTFK (’. (’LKIMIAXF, 

J. W. LATIMER, 

(IILBKRT L. HALL, 

Attonirtfs for DcfcuJdut. 


AMERICAN UNIVERSITY, WASHINGTON, D. C. 
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Desi(j)iatiou of Record. 

Filed Xovomber 7, 1927. 

The appellant (defendant), hereby makes the following? 
d(‘sii>-nation of record for the (\^urt of Ap])eals pursuant to 
th(‘ Writ of Fii'ror ,jj:rant(*d in the ahov(‘-entitled case: 

1. Declaration (oinittini*’ the Darticnlars of Demand and 
Aflidavit of Merit); 

2. Pleas (omitting Aflidavit of Defense; also omitting 
copy of the Bond and Condition which are co])ied in the 
Bill of Fxceptions); 

d. Finding of (’onrt ; 

4. D(‘f(‘ndant 's FiXceplimis to Finding of Court; 

T). Judgment; 

(). Bill of Fxc(‘ptions (duplicate' tiled to he embodied in 
re(*ord to he transmitted to Court of Appt*als); 

7. Assignment of Fii’rors; 

5. This Designation. 

WALTFK V.. (J.FPIIAXF, 

J. W. LATIMFK, 

(IILBKBT L. HAl.L, 

Attitmcjis for Defendant. 


20 Municipal Court of the District of (\)limihia. 

IGNITED States of America, 

District (if ('(dnnd/ia, ss: 

1, Blanche' X'^e'fT, Ch'rk e)f the* Mnnie*ipal Ceeiirt e)f the Dis- 
ti'ie't e>f Ceelnmhia, he're*l»y e*e‘i*tifv the' fe)re‘ge)ing page's, nnm- 
he'i'e'el fi‘e)m 1 te) 2t), Ixhh ine-lnsive*, te> he* a true* anel e*eM*re*e*t 
transcript e)f the re*e*orel, ace*e)reling to elire*e‘tieeii e>f e'eninse*! 
he*re*in tile*el, e-eepy eef whie*h is maele* part eef this transe*i*ipt, 
in Cause*, At Law, Xe). 1 .IJ.o.'U), whe*i’e*in the Ame*rie‘an Cni- 
ve*rsity, Washingte)n, D. C., te) the* use* e)f 11. C. l?e)l)erts 
Electric Cennpany, AVashingtein, D. (\, is ])laintilT, anel the 
Sun Ineh'mnity (V)m])any eif Xe*w Ve)i‘k, a ce)rpe)i*ation, is de- 
fenelant, as the same that remains n])e)n the files and of 
record in saiel Ceinrt. 


2—4G70a 
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In Icstirnonv wlicrcof, I limMintn snhscrilie niv nanio and 
aftix tin* seal of said (’oiirl, at tin* (’ity of Washington, in 
said nistrict, this 14th day of X()V(‘inlH*r, 

|Si*al Municipal (’onrt of the District of (yolunihia.J 

BLAXidIK XHFF, 

Clerk. 

indorsed on cover: District of Doluinhia Municipal 
Court. Xo. 4t>t)7. Sun linh'innity (’oinpany of Xcw York, a 
corporation, ])laintit‘f in error, vs. 'Fin* American Tni- 
versity, WashiniLiton, D. C., to the ust* of II. C. Hoherts 
Fleetric Su|>)>ly ('oinpany, Washinirton, D. (\ Court of 
A])])cals, Di>trict of Columhia. Fih'd Xov. 14, l!l-7. Henry 
W. I Iodides, clerk. 
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IX THE 

Court of Appeals, Bistrict of Columbia 

October Term, 1927. 


No. 4670. 


SUN INDEMNITY COMPANY OF NEW YORK, 
a corporation, Plaintiff in Error, 

vs. 

THE AMERICAN UNIVERSITY, AVASHINGTON, 
D. C., TO THE USE OF H. C. ROBERTS ELEC- 
TinC SUPPLY COMPANY, AVASHINGTON, 
D. C., Defendant in Error. 


Brief for Plaintiff in Error. 


'W.VLTER C. ClEPHANE, 

J. 'Wilmer Latimer, 

Gilbert L. Hall, 

Attorneys for Plaintiff in Error. 


Pasgs or Bybon S. Adams, WAsniNOTOK, D. 0. 






IX THE 


Ulaurt of of (Columbia 

October Term, 1927. 


No. 4()70. 


SUN INDEMNITY COMIUVNV OF NP:W YORK, 
a corporation, Plaiutiff in Error, 

vs. 

THE AMERK^VN UNIVEI^SITY, WASHINGTON, 
1). C., TO THE USE OF 11. C. ROBERTS ELEC¬ 
TRIC SUPPLY (M)MPANY, MLVSHINGTON, 
1). C., Defendant in Error. 

Brief for Plaintiff in Error. 


Statement of case. 


The facts in this case are identically the same as 
in the companion case of the Sun Indemnity Company 
of New York vs. The American University to the use 
of the National Electrical Sui)ply Company, No. 4669, 
October term, 1927 (R. 8), except that the amount in¬ 
volved in this case tV)r which judgment was entered, 
is the sum of Three Hundred Ninety-P^i^ht Dollars 
and Thirty-seven Cents ($398.37) with interest, instead 
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of Nine Hundred Eighty-one Dollars and Sixty-Nine 

Cents ($981.69) with interest (U. 6). 

Tlie principles of law applicable being precisely the 
same, it is not deemed necessary to burden the Court 
with a repetition of the argument made in the com- 
panion case. 

Respectfully submitted, 

Walter C. Clephane, 

J. WiLMER Latimer, 

Gilbert L. Hall, 

Attorneys for Plaintiff in Error, 


COURT OP APPEALS 
DISTRICT OF COLUMBIA 
FI LEO 

JAN 3 - i928 






IN THE 

Court of Appeals!, Biotrict of Columfita 


Xo. 4670. 


Srx Indemnity Company of New York, a Corporation, 

P /a i ti t i ff- i n -E rror. 

vs. 

The American University, Washington, D. C., to the 
E’ sE OF II. C. Roberts Electric Supply Company, 
Washington, I). C., 

Def e ii (la ut-i n-E rro r. 


BRIEF FOR DEFENDANTJN-ERROR. 


Bynum PI Hinton, 

Edwin G. Davts, 

Attorneys for Dcfendant-in-Error. 


Press ov Byron 8. Adams, Wasuinuton, D. 0. 








IX THE 


Court of !l[ppeals;,^iotrtct of Columbia 


Xo. 4670. 


Srx IXDKMXITV CoMl’AXY OF XkW VoRK, A CoRPORATIOX, 

PUiiuiijf-In-Error. 


vs. 


Tin: Amkrkwx Uxiversitv, Wasiiixgtox, D. C., to tue 
rsE OF II. C. Roberts Eleotric Supply Compaxy, 
Wasiiixgtox, 1). C., 

Dcfe n (la nt-l n-E rro r. 


BRIEF FOR DEFENDANT-IN-ERROR. 

The only dilToi’onc'e between this case and that of 
Sail Indemnity Comjiany of New York, a corporation 
vs. The American University to the use of National 
Electrical Sui)ply Company, Xo. 4661), is in the name 
of the Use Plaint ill* and the amount of the jiul«:iiK‘nt. 
'File decision in this case sliould follow that in Xo. 4660. 
We refer to the hi-ief submitted in that case to avoid 
repetition of the argument here. 

Respectfully sulimitted, 


Byxum E. IIixtox, 

Edwix G. Davis, 

Attorneys for Defenflant-in-Error. 


filed 
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IN THE 



Court of ^ppeal£;,^iotrtct of Columbta 


October Term, 1927. 


No. 4670. 


SUN INDEMNITY COMPANY OF NEW YORK, 
a corporation, Plaintiff in Error, 

vs, 

THE AMERICAN UNIVERSITY, AVASHINGTON, 
D. C., TO THE USE OF H. C. ROBERTS ELEC- 
TRIC SUPPLY COMPANY, WASHINGTON, 
]). C., Defendant in Error, 


Rep ij 

Brief for Plaintm in Error. 


Walter C. Clephane, 

J. WiLMER Latimer, 

Gilbert L. Hall, 

Attorneys for Plaintiff in Error. 


Pbsss or Btbok S. Adams, Washikqtok, D. 0. 




IX 'riiK 


(liiurt of Apppalsi,0ifitritt of (Enlumbia 


()(' ioi’.Ki: 'Tkijm. l‘J-7. 


X«). 4()< (K 


srx INDKMXri'V (MIMI’ANV nK XKW V()KM\, 

a corjMM'atioii, Pldiufifj ni ht ror, 

I'S. 

'riiM AMi‘'JM(’AX rxi\’Ki:sriA’, wAsiiixcrrox, 
1 ) (’. 'i'() 'riiK rsK ()!•' 11. iM)P>Kirrs klk(’- 
’v\i\r srriM.v ('< ).mpanv, WAsiiixcrrux, 

\). C\, Drh'tnhntf in Ernn'. 

fv'' > ^ Y . 

Brief for Plaintiff in Error. 


Statement of case. 

Thr facts in this ca.-r ar** identically tin* same as 
in the companion cas(‘ ol the Snn lndeinnit\ ( ompan\ 
nf Xew York vs. 'hhe Amei-ican rnivm-sity to the use 
,,f the National Klectrical Supply (’oinpany. No. MW.). 
()etoher term. ll>-« ( lo eNve))t that the amonnt in¬ 
volved in this ca>e for which jndyment was enterc‘(l, 
i> the snm of 'riiriM* Hundred Xinety-Ki-ht Dollars 
and 'ridrty-seven (’ents (jfi’.dS.d.T) with interest, instead 


o 


of Xiiio lIuiulriMl Kii^hty-oiio l)(»U{irs and Sixt\-Niiic 
(\‘nts with intorost (I\. d). 

Tlu* principles (d‘ law applicable hein^ precisely the 
sann*, it is not deeini‘d iK‘ci‘ssary to harden the C onrl 


with a repetition of the arnnineiit inaile in the coin- 
j>anion case. 


Ixespectfnlly snhinitted. 


Wai.tkm (\ Clkimiank, 

,1. Wll.MKIl Latimkk, 

(iiLUKirr L. IIai.i.. 

Attonii'ifs for Plaintiff in Prror. 



